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Disclaimer

This document has been produced in the context of the ENEPORTS Project. The
ENEPORTS project is part of the Interreg Atlantic Area (IAA) Program for research and
development and as such, funded by the European Commission. [All information in this
document is provided as a result of the research undergone by the Port Authorities
from Ferrol (APFSC) with the support of all the project partners, related to the legal and
normative regime for the deployment of renewable energies within port’s grid and
market ecosystems. The user thereof must use the information taking into
consideration the characteristics of the Ports and countries included in the research.
The user will use the information at its sole risk and liability. For the avoidance of all
doubts, the Interreg Atlantic Area (IAA) Authorities have no liability concerning this
document, which merely represents the authors’ view.
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Executive summary

Ports can play a vital role in fighting climate change by becoming strategic hubs for
renewable energy production. While ports in the Atlantic Area have great potential to
contribute to national and European emission reduction and clean energy targets, there
is still a lack of comprehensive and harmonized regulations to support this transition.
Current rules vary widely among countries and often focus on specific technologies
rather than providing a unified framework. To fully realize this potential, stronger
European-level guidelines, simplified administrative procedures, and supportive
policies are needed to ensure ports can effectively drive both energy transition and
economic growth. This deliverable aims to provide recommendations to achieve this.

About ENEPORTS

ENEPORTS'’s main objective is to promote energy efficiency and reduce greenhouse
gas emissions in the maritime sector through the implementation of renewable energy
and low-carbon impact technologies at Atlantic Area Ports. Not only the
implementation of those technologies but also an Energy Management System will try
to optimize the energy consumption of the unique ports energy ecosystems.

Three ports of the Atlantic Area located in Spain and Portugal will serve as experimental
areas for simulating the energy environments integrating both renewable and/or low-
carbon energy and energy efficiency protocols. The interest relies on simulating
different integrations for each port, considering a diverse range of energy ecosystems
that will help develop a tool able to manage all energy inputs of the ecosystem towards
the decarbonization and boosting energy efficiency at ports. Eventually, ports could
become Energy HUBs generating, through renewable sources, all necessary energy to
match their demand. Technologies included in the different ports are onshore wind
energy, offshore (fixed and floating) wind energy, photovoltaic energy (floating and
onshore), Onshore Power Supply, sea energies (tidal and wave energies), batteries,
electric vehicle charging stations and green hydrogen through hydrogen electrolyzes.

The aim is to decarbonize a difficult-to-decarbonize sector through innovative energy
technologies, digitalization and intelligent models that will manage all information and
help improve the energy efficiency of each port, setting a replicable model that could
be worldwide implemented by other ports.
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Acronyms and abbreviations

APA Agéncia Portuguesa do Ambiente (PT)
AMN National Maritime Authority (Portugal)
APER Law Law no. 2023-175 10 March 2023
CGCT Code général des collectivités

territoriales (France)

CGPPP Code général de la propriété des
personnes publiques France)

Cl Carbon Intensity Indicator

DEUP Delimitation of Port Spaces and Uses
(Spain)

DGEG Directorate-General for Energy and
Geology (Portugal)

DGRM Directorate-General for Natural
Resources, Safety, and Maritime Services
(Portugal)

DoT Department of Transport (Ireland)

EEDI Energy Efficiency Design Index

EEZ Exclusive Economic Zone

EIA Environmental Impact Assessments

EIA Code Decree-Law No. 151-B/2013 (Portugal)

EIB European Investment Bank

ERC European Research Council

ERDF European Regional Development Fund

ERSE Entidade Reguladora dos Servigos
Energéticos (Portugal)

EU European Union

ETS Emissions Trading System

IMDO Irish Maritime Development Office

(Ireland)

IMO International Maritime Organization
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IPPC
LCCTE

LHS

LPEMM

LSE

MARA

MARPOL Convention

MPS

NMPF

ORE
PCI
PLU
POEMs
RE

REACH Regulation

RED IlI

RESS

Royal Decree 1955/2000

Integrated Pollution Control

Law 7/2021, of May 20, on Climate
Change and Energy Transit (lion (Spain)

Law 34/1998, of October 7, on the
hydrocarbon sector (Spain)

Law 27/1992, of November 24, on State
Ports and the Merchant Marine (Spain)

Law 24/2013, of December 26, on the
Electricity Sector (Spain)

Maritime Area Regulatory Authority
(Ireland)

International Convention for the
Prevention of Pollution from Ships

Maritime Spatial Planning Directive

National Marine Planning Framework
(Ireland)

Offshore Renewable Energy (Ireland)
Projects of Common Interest

Plan local d'urbanisme (France)
Maritime spatial planning plans
Renewable Energy

Regulation (EC) 1907/2006 of the
European Parliament and of the Council
of 18 December 2006 on the
Registration, Evaluation, Authorisation
and Restriction of Chemicals

Directive (EU) 2023/2413 of the European
Parliament and of the Council of 18
October 2023

Renewable Electricity Support Schem
(Ireland)

Royal Decree 1955/2000, of December 1,
which regulates the activities of
transmission, distribution, marketing,
supply, and authorization procedures for
electrical energy installations (Spain)
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Royal Decree 962/2024 Royal Decree 962/2024, of September
24, which approves the production of
electrical energy from renewable sources
in facilities located at sea

SCM WTO Agreement on Subsidies and
Countervailing Measures

SGDs United Nations Sustainable
Development Goals

TEN-E Trans-European Energy Networks

TRC Titulo de Reserva de Capacidade
(Portugal)

TRLPEMM Royal Legislative Decree 2/2011, of

September 5, approving the
Consolidated Text of the Law on State
Ports and the Merchant Marine (Spain)

UNCLOS United Nations Convention on the Law of
the Sea
UNFCCC United Nations Framework Convention

on Climate Change

UPACs Decree-Law regulates Self-Consumption
Production Units (Portugal)

Water Law Law 58/2005, of December 29%
(Portugal)
WEI Wind Energy Ireland (Ireland)
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1. Abstract

Ports can become strategic hubs in the fight against climate change through the
development of renewable energy. These are critical nodes due to their location,
connections, and localized production capacity. The energy transition must be
supported by distributed and decentralized renewable energy production. Ports can
play a key role in this regard and can make a decisive contribution to achieving national
and European targets for reducing greenhouse gas emissions and producing clean
energy.

The four countries analysed in this Report are based on this premise. The importance
of port systems in these jurisdictions is evident, and therefore, their use for the
installation of renewable energy production infrastructure is crucial. However, in not all
cases there is comprehensive and detailed regulation to facilitate this implementation.
There are notable differences between them, and regulations focus on specific aspects
(offshore wind energy, electrolysers installation, etc.), but without general framework
or uniform guidelines.

More common guidelines need to be established at European level. The goal is not only
to increase renewable energy production, but also to strengthen energy security and
sufficiency in our own energy supply. This requires not only a clear and bold policy, but
also a supportive regulatory framework. Along with support systems, it is necessary to
establish, in all cases, measures to simplify and streamline administrative authorization
procedures.

The four systems studied present differences and some similarities, but achieving
climate-neutrality goals and the economic development of ports themselves requires
more specific, comprehensive, and favourable regulations.
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2. Executive summary and methodological
approach

This report examines the potential for implementing renewable energy in the port
systems of France, Portugal, Ireland and Spain.

The regulatory frameworks are different, but the objectives, aligned with European
requirements, are similar. All four countries have embraced the EU's climate objectives.
Europe aims to be the first climate-neutral continent by 2050.

The report's basic objective is to establish the legal and technical framework for port
concessions and electricity markets to implement energy ecosystems in ports for both
pilot and pre-commercial renewable energy projects. The approach is therefore
uniform: analysing the respective legal systems to enable, through simplification
approaches, the implementation and development of renewable energy production,
consumption, and management infrastructure and facilities in port systems. To this
end, both the regime for using port spaces, if specific regulations exist, and the regime
for integrating them with the corresponding electrical systems are analysed.

Although there are regulatory differences between the different States, and this is a
subject in constant innovation, an attempt has been made to follow the following study
scheme. First, the regulatory framework required for the installation and development
of facilities in the watershed of the port service area was analysed. Specifically, the
existence of regulations applicable to the production of offshore wind energy (fixed or
floating), photovoltaic energy (floating), tidal energy, energy derived from ocean
currents, and energy derived from waves has been verified. Secondly, the regulatory
framework applicable to the use of the port's land area has been analysed, primarily for
the installation of hydrolysers and facilities for the storage of renewable hydrogen fuel
cells or other energy carriers, both for the production and, where appropriate,
commercialization of electrical energy and for the direct supply of ships.

An attempt has been made to adopt a more than just expository approach. Therefore,
in addition to a critical analysis of the applicable regulations, an attempt has been made
to include a specific assessment of their effectiveness and usefulness, as well as
comments on their suitability for the general purposes pursued. Tables and diagrams
have also been added in some cases to better understand the topics. And finally, each
report has attempted to incorporate not only the basic conclusions but also specific
recommendations for regulatory improvement.

The promotion of renewable energy, including in port systems, requires a clearly

favourable regulatory framework. In this regard, legal considerations have been

proposed to improve regulation in terms of simplification, streamlining, and clarity. The

goal would ultimately be to move toward intelligent and integrated regulation of

renewable energy production in ports. And to achieve this, it is necessary to advance

the objectives of bureaucratic simplification and streamlining administrative
12
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procedures. The confidence of economic operators depends on the legal security of
the applicable framework. But public authorities also demand appropriate and agile
procedures. The energy transition depends on intelligent regulation. And ports, as
strategic ecosystems, can contribute to decarbonization goals through equally simple
and clear regulations that allow for efficient implementation.

The reports, although tailored to the uniqueness of each jurisdiction, attempt to
respond to these requirements.
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3. France Report

REPORT ON THE CONCESIONAL PORT REGIME FOR EXPERIMENTATION,
IMPLEMENTATION AND EXPLOITATION IN THE FIELD OF RENEWABLE ENERGY IN
FRANCE

Louis de Fontenelle, Associate Professor in Public Law, UMR TRE, Université de Pau et
des Pays de I'Adour, CNRS

3.1. Foreword - General legal framework for
ports in France (commercial ports, harbours)

The legal framework for ports in France is unique in that it is contained in the Transport
Code.

There is no legal definition of a seaport in French law, but the Transport Code refers to
a typology of seaports. Depending on the type of port, the responsibilities of the State
and local authorities will vary.

The French Transport Code distinguishes and defines several types of seaports. Article
L. 5311-1 of the Transport Code refers to the following classification:

"The seaports subject to this book are:

1° Major seaports and river-sea ports under State control;

2° Autonomous seaports, under the authority of the State;

3° Seaports belonging to local authorities and their groupings;

4° The port of Port-Cros, whose development, maintenance and management are the
responsibility of the Establishment public du parc national de Port-Cros".

The legal status of seaports, which are referred to in Article L. 5311-1 of the French
Transport Code, is governed by Articles L. 5311-1to L. 5352-5 of the French Transport
Code for the legislative part, and Articles R. 5311 to R. 5314-34 of the French Transport
Code for the regulatory part.

The French legal category of seaports "covers all ports located on the public maritime
domain, i.e. ports that are gateways to the national territory from a sea or ocean"". In
EU law, the overall definition of seaports is certainly more precise, in that it also includes
facilities and infrastructure. In this sense, the Court of Justice considers that a seaport

' F. Belacel, "Compétences des collectivités territoriales : ports, voies d'eau et liaisons
intérieures", Encyclopédie des collectivités locales, July 2021 (Chapter 18 n°4390).
14
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“includes infrastructure, even of minor importance, the function of which is to permit
the embarkation and disembarkation of goods or persons?".

In addition to the legal classification set out in Article L. 5311-1 of the French Transport
Code, the Code also distinguishes three other types of seaports. Depending on this
classification, the public entity to which the texts assign the principal competence for
managing seaports will vary.

- Commercial seaports. They are not defined by the French Transport Code, but
commercial seaports could refer to "ports located in a coastal area, and whose
main purpose is to receive commercial freight vessels®". Article L. 5313-1
specifies that "The administration of commercial seaports, whose importance
justifies it, is entrusted to public establishments of the State, called autonomous
ports, created by decree in the Council of State". In principle, the Region is
responsible for these matters. Article L. 5314-1 of the French Transport Code
gives the region the authority to create, develop and operate commercial
seaports. By way of exception, article L. 5314-2 of the Transport Code specifies
that the département may be responsible for developing and operating
commercial seaports transferred to it, and article L. 5314-4 of the Transport
Code specifies that communes or, where applicable, communities of communes,
urban communities, metropolises or conurbation communities may be
responsible for developing and operating commercial seaports transferred to
them.

- Fishing ports. There is no legal definition of this legal category in French law, but
it could refer to "ports located in a coastal zone, and whose main purpose is to
accommodate professional fishing vessels*”. Article L. 5314-2 of the French
Transport Code gives the département the authority in principle to create,
develop and operate fishing ports. Article L. 5314-1 of the Transport Code
specifies that the region may be responsible for developing and operating fishing
ports transferred to it. Communes, or where applicable, communities of
communes, urban communities, metropolises or conurbation communities, may
be responsible for developing and operating fishing ports that have been
transferred to them under article L. 5314-4 of the Transport Code.

- Marinas. Here again, there is no legal definition of marinas in the Transport Code,
but it could refer to "ports located in a coastal zone, and whose main purpose is
to accommodate nautical leisure activities and pleasure craft”. In principle, the
management of these ports falls within the remit of municipalities and inter-
municipal bodies. According to article L. 5314 of the French Transport Code:

2 ECJ, March 9, 2006, Commission v Spain, aff. C. 323/03.

3 F. Belacel, "Compétences des collectivités territoriales : ports, voies d'eau et liaisons
intérieures", Encyclopédie des collectivités locales, July 2021 (Chapter 18 n°4390).

4 F. Belacel, "Compétences des collectivités territoriales : ports, voies d'eau et liaisons
intérieures", Encyclopédie des collectivités locales, July 2021 (Chapter 18 n°4390).

> F. Belacel, "Compétences des collectivités territoriales : ports, voies d'eau et liaisons
intérieures", Encyclopédie des collectivités locales, July 2021 (Chapter 18 n°4390).
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"Communes or, where applicable, communities of communes, urban
communities, metropolises or conurbation communities, are competent to
create, develop and operate seaports whose main activity is pleasure boating"
and "The département or a mixed syndicate may also, at the request of a
commune or, where applicable, a community of communes, create, develop and
operate a seaport whose main activity is pleasure boating".

Today, the State is responsible for managing the largest and most strategic seaports,
i.e. the "major seaports" (article L. 5311-1, paragraph 1) and the "autonomous seaports"
(article L. 5311-1, paragraph 2).

- The "grands ports maritimes" are the largest commercial seaports in France: this
is the interpretation of article L. 5312-1 of the French Transport Code, which
states that "when the particular importance of a port justifies it in terms of
economic development and regional planning, the State may create, by decree
of the Council of State, a public establishment called a "grand port maritime".
These are the ports of Marseille, Le Havre, Dunkirk, Nantes-Saint-Nazaire,
Bordeaux, La Rochelle and Rouen in mainland France, and Guadeloupe, Guyana,
Martinique and La Réunion in the overseas territories. There is also a major river-
sea port - the HAROPA PORT Seine axis - bringing together the ports of Havre,
Rouen and Paris. The special legal status of major seaports is set out in Articles
L. 5312-1to L. 5312-18 of the French Transport Code, which govern not only the
creation of major seaports, but also the missions assigned to them, the rules
governing the organization of major seaports (supervisory board, management
board, development councils, etc.) and the rules governing their operation
(relating to institutional resources, financial resources, legal resources such as
public domain occupancy agreements, and the special rules that apply to them).

- Under article L. 5313-1 of the French Transport Code, autonomous ports are
commercial ports of a certain size, but smaller than the major seaports. This
article stipulates that: "The administration of commercial seaports, whose
importance justifies it, is entrusted to public establishments of the State, called
autonomous ports, created by decree in the Council of State. Within the
framework of the general policy established by the Government, the purpose of
each of these public establishments is to ensure the management of a port or a
group of ports". The legal status of autonomous ports is set out in articles L.
5313-1 to L. 5313-6 of the French Transport Code, with regard to the specific
rules governing their creation, the missions entrusted to them by legal provisions,
and the rules governing the organization and operation of the port administration
(Board of Directors, Director). These are the autonomous ports of Strasbourg,
Papeete and New Caledonia.

France's main seaports (in terms of number) are managed by local authorities. Their
legal status is set out in Articles L. 5314-1to L. 5314-13 of the French Transport Code
and is essentially based on rules governing the transfer of management responsibilities
between local authorities.
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Article L. 5311-1 of the French Transport Code Types of seaports referred to in the texts that fall
within the remit of local authorities.
Major State- | Autonomous | Seaports under | Commercial Fishing ports Marinas (art. L.
owned seaports the seaports (art. (art.L. 5314-1 5314 of the
seaports under State | responsibility L.5313-1of of the Transport Code)
control of local the Transport Transport
authorities Code et seq.) Code et seq.)

Identification Seaports of Seaports e Commercial | Embarkation Embarkation Embarkation and
"particular smaller than seaports and and disembarkation of
importance" major e Fishing disembarkation | disembarkation | pleasure craft
in terms of seaports harbours of commercial of professional
"economic e  Marinas vessels fishing vessels
development
and regional
planning
issues". (we
translate)

Competent State State Local authorities | The Region's The Principle

authority for | State-owned | State public competence in | department's competence of

port public body bodies principle jurisdiction in | municipalities and

management Exceptional principle EPCls
jurisdiction of Exceptional Jurisdiction may be
départements competence of | delegated to a
or the region or | department or a
municipalities communes and | mixed syndicate
and EPCls EPCls

3.2. The absence of specific provisions in the
Transport Code concerning the installation of

renewable energies in ports.

The Transport Code, which contains specific provisions relating to seaports, does not
contain any provisions relating to energy law.

3.3. Strategy

developments in ports

for

renewable

energy

In France, there are various strategic documents concerning the development of
renewable energies in ports.

i. The national port strategy adopted on January 22, 2021 by the Comité interministériel

de la mer contains several objectives linked to the development of Energy.

Its

fundamental objective is to place the development of French ports within the
framework of the ecological transition: "Ports, as integrators of multiple activities, are
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privileged places for accelerating the ecological transition of territories by developing,
in particular, alternative fuelling solutions for ships and boats, circular economy and
industrial ecology models, projects for the energy transition of industrial port areas or
the routing of goods by rail and river". To meet this objective, several strategic
objectives are specified. One of these aims to make ports "gas pedals of the ecological
transition". This involves ensuring clean, multi-energy production and supply of
alternative fuels for ships as part of a national plan (strategic objective no. 8).

ii. The roadmap for the decarbonization of the maritime sector proposes an action plan
to decarbonize the maritime sector (revised in November 2024) and contains several
actions on this subject under axis 2 entitled "Energies and infrastructures (production,
storage, transport and distribution of decarbonized energies and energy carriers...)".
The actions are as follows:

- Plan and deploy the energy distribution infrastructures required to meet maritime
needs (Action 2.2)

- Production of liquid and gaseous biofuels in connection with the structuring
project §2.1 of the CSF industry contract for marine industries, work in the
aviation sector and arbitration of action 2.1 (Action 2.3).

- Adapting import infrastructures to new energies (Action 2.6)

- Develop the CO2 industry around the maritime sector and in conjunction with
ports and develop CCS technologies in conjunction with the structuring project
§ of the CSF maritime industry contract (Action 2.7).

- Enable the electrification of quays and the electric recharging of ships (Action
2.8)

iii. The national strategy for the sea and coastline 2024-2030, whose objective n°12
aims to "accelerate the contribution of ports to the decarbonization of the economy
and transport, promote their environmental performance and guarantee their resilience
in the face of climate change and their activities at the service of the territories" by
including as a measure "the adaptation of port infrastructures to the development of
floating offshore wind energy". The national strategy also acknowledges the political
will to develop offshore wind power. Objective no. 13 calls for the development of
marine renewable energies to help achieve carbon neutrality by 2050, with a target of
18 GW of installations commissioned by 2035 for offshore wind power, and 45 GW of
production capacity by 2050 through the implementation of acceleration measures.

iii. The Multiannual Energy Program 2019-2023 - 2024-2028, establishes a link with the
National Strategy for the Sea and Coast 2024-2030 and also contains several
objectives for the development of ENR, such as encouraging the recovery of industrial
waste heat in port areas; developing the installation of shore power infrastructures in
ports.
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3.4. Legal framework for renewable energies in
ports

3.4.1. Control of land on the domain

Land ownership of port facilities and definition of the port domain - The rules
governing land ownership in seaports depend on the legal status of the site where the
RE plant is to be installed, and whether the site is publicly or privately owned. In the
case of seaports, there are real difficulties in determining whether the land is privately
or publicly owned, given that ports are likely to host a variety of activities®. In any case,
the location of renewable energy production projects is on the public real estate
domain, whose legal regime is set out in the Code général de la propriété des personnes
publiques (hereinafter CGPPP)’.

Real estate forming part of the artificial maritime public domain is subject to the public
domain regime (article L. 2111-6 CGPPP).

In reality, all public property is divided into public and private domains. Depending on
which of these two categories a piece of public property belongs to, the rules affecting
its use will vary. They will be more protective in the case of property belonging to the
public domain. Article L. 2111-1 of the CGPPP defines the public domain belonging to a
public entity (State, local authorities and their groupings, public establishments) as that
which is "made up of assets (...) which are either allocated for direct use by the pubilic,
or allocated to a public service, provided that in this case they are the subject of
development essential to the performance of the missions of this public service". It
should be noted, however, that certain assets fall within the private domain, by
determination of the law, as specified in article L. 2211-1, CGPPP: "The assets of the
public bodies mentioned in article L. 1, which do not fall within the public domain by
application of the provisions of Title | of Book |, are part of the private domain. This
applies in particular to land reserves and real estate for office use, excluding those
forming an indivisible whole with real estate belonging to the public domain”.

The port domain refers to the expression legally enshrined in the CGPPP of the artificial
maritime public domain (article L. 2111-6 CGPPP) and the artificial fluvial public domain
(article L. 2111-10 CGPPP). In French law, the concept of the port domain is unique in
that it is based on "an administrative delimitation", which means that the port public
domain corresponds to the "port itself”®.

6 S. Deliancourt, "Les transformations contemporaines du droit domanial - Définitions des
notions de domaine public maritime naturel et de domaine public portuaire et des différents
types de contrat d'occupation”, Lexbase Public no. 700, March 23, 2023.

7 Articles L. 2111-1 to L. 2111-17, CGPPP.

8 C. Le Guay, "La théorie domaniale et le domaine portuaire", RFDA, 2022, p. 1033.
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In addition to the generic definition of the public domain, the CGPPP identifies several
special public domains, including the maritime public domain. The maritime public
domainis in fact divided into two subsets: a part that includes all assets found in a state
of nature, i.e. "as it exists without man" - the natural maritime public domain - and a
part that includes assets that have been subject to human development - the artificial
public domain®. In the vast majority of cases, the development of renewable energies
in the context of seaports should concern the artificial public domain. In some cases,
however, such as in the case of offshore wind power, it may also take place in the
natural public maritime domain. At this stage, and for this reason, we will consider both
hypotheses.

Article L. 2111-4 of the CGPPP identifies the natural maritime public domain as:
"The State's natural maritime public domain includes:

1° The seabed and subsoil between the outer limit of the territorial sea and, on the
landward side, the seashore. The seashore consists of everything that covers or
uncovers the extent to which the highest seas can extend in the absence of exceptional
meteorological disturbances;

2° The soil and subsoil of salt ponds in direct, natural and permanent communication
with the sea;

3° The lais and relays of the sea:

a) Which were part of the State's private domain on December 1, 1963, subject to the
rights of third parties;

b) Incorporated on or after December 1, 1963.

For the application of a and b above in the departments of Guadeloupe, Guyana,
Martinique and La Réunion, the date to be used is January 3, 1966.

4° The area bordering the coastline defined in article L. 5111-1 in the departments of
Martinique, Guyana, French Guiana and Reunion;

5° Land reserved for the satisfaction of public interest needs of a maritime, seaside or
tourist nature and acquired by the State.

Land artificially withdrawn from the water remains part of the natural public domain,
subject to any provisions to the contrary in any legally issued and duly executed deeds
of concession transferring ownership".

The artificial maritime public domain is identified in article L. 2111-6 of the CGPPP as:

° F. Tarlet, Droit administratif des biens, Dalloz, 2th ed. 2024, p. 156.
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"The artificial public maritime domain consists of:

1° Works or installations belonging to a public entity mentioned in article L. 1, which are
intended to ensure the safety and ease of maritime navigation;

2° Within the administrative limits of seaports, real estate located downstream from the
transverse sea limit, belonging to one of the public entities mentioned in article L. 1 and
contributing to the overall operation of seaports, including the soil and subsoil of bodies
of water when they can be individualized".

A link with the artificial public river domain should also be considered insofar as the
latter is legally defined (article L. 2111-10, CGPPP) as:

"The artificial public river domain is made up of:

1° Canals and bodies of water belonging to a public entity mentioned in article L. 2111-
7 or to an autonomous port and classified in its public river domain;

2° Works or installations belonging to one of these public bodies, which are intended
to ensure the supply of water to canals and bodies of water, as well as the safety and
ease of navigation, towage or operation;

3° Real estate belonging to one of these public bodies and contributing to the overall
operation of inland ports, including the soil and subsoil of water bodies when they can
be individualized;

4° Within the administrative boundaries of seaports, real estate located upstream of
the transverse sea limit, belonging to one of these public entities and contributing to
the overall operation of these ports, including the soil and subsoil of water bodies when
they can be individualized".

The specific provisions applicable to the public port domain are set out in articles R.
5314-28 to R. 5314-33 of the French Transport Code (for seaports managed by local
authorities). Article R. 5314-29 of the Transport Code stipulates that "only works,
buildings or equipment related to the operation of the port or likely to contribute to the
animation and development of the port may be established on the public domain
property mentioned in article R. 5314-28".

Sale of publicly-owned property in the public domain - In most cases, the
development of renewable energies will require the application of public ownership
rules for real estate belonging to local authorities or their groupings.

In terms of public domain ownership, there is a rule of principle, set out in article L.
3111-1 of the CGPPP, according to which "the assets of the public bodies mentioned in
article L. 1, which come under the public domain, are inalienable and imprescriptible".
This means that, in principle, these assets cannot be sold. Unless the property has been
decommissioned and incorporated into the public authority's private domain (article L.
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3112-4 CGPPP). However, for some observers, and for the reasons set out above, there
is still some doubt as to the existence of a private port domain™.

Use and occupation of the port public domain - the installation of an RE production
unit on the public domain is subject to the issuance of a public title (art. L. 2122-1,
CGPPP). Article L. 2122-1 also stipulates that the issuance of the title must be subject
to a prior selection procedure that presents "all guarantees of impartiality and
transparency and including publicity measures enabling potential candidates to come
forward". The title to occupy the public domain may be a contract or a unilateral
decision (which will be precarious and revocable within the meaning of article L. 2122-
3, CGPPP). These occupancy titles may therefore be AOTs (temporary occupancy
authorizations), agreements or BEAs for seaports managed by local authorities (articles
L.1311-2 to L.1311-4, CGCT). Occupation of the public domain is "temporary" (art. L.
2122-2, CGPPP). It should be noted that the French Transport Code lays down specific
provisions concerning the duration of title to port property. According to article R. 5314-
30 of the French Transport Code: "Concessions for the establishment or operation of
port infrastructures or superstructures may not be granted for more than fifty years.
Other concessions, agreements and authorizations to occupy the public domain may
not be granted for more than thirty-five years".

Article L 1311-5 of the French Code général des collectivités territoriales (hereinafter
CGCT) allows local authorities, their groupings and public establishments to issue
temporary occupancy permits constituting rights in rem "with a view to carrying out an
operation of general interest falling within their remit. The holder of this title has a real
right to the real-estate works, constructions and installations that he builds to carry out
this activity". This applies to operations carried out in ports, insofar as article L. 1311-5
of the CGCT states that "ll. - In ports and airports, activities relating to the operation of
the port or airport, or which are likely to contribute to their animation or development,
are considered to satisfy the condition of local public interest mentioned in the first
paragraph of I". In this sense, there are no obstacles to considering that an RE
production facility project can contribute to the development of ports in terms of the
decarbonization objectives mentioned in national strategies and in line with energy
policy objectives. In this context, it should meet the local public interest criterion
mentioned above.

The occupation or use of the public domain gives rise to the payment of a fee (article
L. 2125-1, CGPPP), which must take into account "the benefits of all kinds accruing to
the holder of the authorization" (Art. L. 2125-3, CGPPP). It should also be noted that
since the 2023 law on the acceleration of renewable energy production™, the legislator

0 See in this sense the reasoning of the JA in a decision of the CAA de Marseille of December
13, 2019 (n°19MAO01171) which holds "that it follows from these provisions that all real estate
included within the perimeter of a port belongs to the artificial maritime public domain, whatever
their allocation and development" and not. C. Le Guay, "La théorie domaniale et le domaine
portuaire", RFDA, 2022, p. 1033.

" JORF n°0060 of March 11, 2023.
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has modified the terms of payment of sums due for the use or occupation of the public
domain, with the aim of achieving greater development of renewable energies. Article
L. 2125-4 of the CGPPP states that: "Similarly, for the development of renewable
energies, a local authority or group of authorities may allow the holder of a right to
occupy or use its public domain to be released from all or part of the sums due for the
duration of the authorization or concession granted to him, if the holder has the status
of one of the companies mentioned in the first sentence of the third paragraph of article
L. 2253-1, article L. 3231-6 and 14° of article L. 4211-1 of the French General Code for
Local Authorities, and if the proceeds of the fee thus collected are used to finance
equity investments in the company within the framework set out in the same articles L.
2253-1, L. 3231-6 and L. 4211-1. A decree of the Conseil d'Etat sets the conditions
under which the proceeds of the fee are entered in the budget of the local authorities
or their groupings".

Special provisions for use of the public maritime domain in the CGPPP - The CGPPP
sets out a series of special provisions applicable to the public maritime domain. Some
of these will apply to ports. They will need to be assessed when setting up an RE
production project on the port domain. Article L. 2124-1 of the CGPPP sets out special
rules for the use of this domain, with the aim of protecting and preserving areas located
on the maritime public domain. In detail, this article stipulates that: "Decisions
concerning the use of the public maritime domain shall take into account the vocation
of the areas concerned and those of neighbouring land areas, as well as the imperatives
of preserving coastal sites and landscapes and biological resources; they shall
therefore be coordinated in particular with those concerning neighbouring land with a
public vocation. These decisions must be compatible with the environmental objectives
of the action plan for the marine environment set out in articles L. 219-9 to L. 219-18 of
the Environment Code. Subject to specific texts concerning national defence and
maritime safety requirements, any substantial change in the use of areas of the public
maritime domain is subject to a prior public inquiry carried out in accordance with
Chapter lll of Title Il of Book | of the Environmental Code”.

23

u - I
° % ~ Port mm Ferrol . o ey 6 A p o .
q nstituto Tecnolégico y de ort of Galwa OLLSCOILNA GAILLIMHE

i g APDL ¢ ﬁg&bgﬂ:! - Puerto D Eyl!gzgeruﬁ @ Frerglas Renovables "’I Calafort na Gaillinhe Y UNIVERSITY 0F GALWAY

s TRACAS B0 PorT
BoURGLLENBES vANA T e



g

«  x x Interreg Gttty n E N EP®MRTS

Atlantic Area

Location of the renewable
energy production facility

I

Public pro
T perty Private property
Public domain Deed of .
(Artificial public — decommissioning - Private

maritime domain) domain

| —

Title to occupy the
public domain

%—! o

Long administrative Private law
mn:t?n:ﬁng __ AOTnot constituting  administrative [T leases
real rights real rights lease [

l ! ]
Civil lease
Building lease Commercial  (without real
lease (limited rights)
use for
renewable
energy)

Sales contract Lease

3.4.2. General town-planning rules and siting of renewable
energy production units in ports

Determining the applicable town planning rules depends on the characteristics of
the renewable energy projects, as well as their location in the seaports.

The French urban planning code makes certain building operations subject to a building
permit (L. 421-1, Code de l'urbanisme); and "works, installations and developments
affecting land use and appearing on a list drawn up by decree by the Conseil d'Etat
must be preceded by the issue of a development permit" (L. 421-2, Code de
l'urbanisme). While other constructions, developments, installations and works are
subject to prior declaration (article L. 421-4, Code de l'urbanisme: "a Conseil d'Etat
decree establishes the list of constructions, developments, installations and works,
including those mentioned in article 40 of law no. 2023-175 of March 10, 2023 relating
to the acceleration of the production of renewable energies, which, due to their size,
nature or location, do not justify the requirement for a permit and are subject to a prior
declaration").

In detail, and with regard to renewable energy projects, under article R. 421-11, |, of the
French town planning code, the following are subject to a building permit: "b) Ground-
mounted solar power plants and shading systems incorporating a renewable energy
production process, with a peak power of less than three kilowatts". The following new
constructions (...) are subject to prior declaration, "outside the perimeter of remarkable
heritage sites, the surroundings of historic monuments and classified sites or sites in
the process of being classified.) h) Ground-mounted solar power plants and shading
systems incorporating a renewable energy production process, whose peak power is
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less than three kilowatts and whose maximum height above ground may exceed one
meter eighty, as well as those whose peak power is greater than or equal to three
kilowatts and less than three megawatts, whatever their height" (article R. 421-9, Code
de l'urbanisme); and "in classified sites or sites in the process of being classified, in
outstanding heritage sites and in the vicinity of historic monuments, must be preceded
by a prior declaration (...) b) Onshore wind turbines whose mast and nacelle are less
than twelve meters above ground level" (article R. 421-11 1, Code de 'urbanisme).

Under article L. 421-5 of the French town planning code, constructions, developments,
installations and works may be exempted from all formalities (including obtaining
permits) on the grounds of "their very small size", "the short duration for which they
will remain in place, or their temporary nature given the use for which they are
intended"; "the fact that their control is exclusively ensured by another authorization or
legislation”; or "their nature and location at sea, on the public maritime domain
submerged beyond the low-water mark".

In detail, the French town planning code exempts certain RE-based electricity
generation facilities from the formalities (building permit, prior declaration). Under
article R. 421-2 of the French town planning code, "The following are exempt from all
formalities under the present code, by virtue of their nature or their very small size,
except when they are located within the perimeter of an outstanding heritage site, in
the vicinity of historic monuments or in a classified site or a site in the process of being
classified: a) New constructions meeting the following cumulative criteria:

-a height above ground less than or equal to twelve metres;
-a footprint less than or equal to five square metres;
-a floor area of five square metres or less;

(...) ¢) Land-based wind turbines whose mast and nacelle are less than twelve meters
above the ground, as well as ground-based solar power plants and shading systems
integrating a renewable energy production process, whose peak power is less than
three kilowatts and whose maximum height above the ground may not exceed one
meter eighty".

With regard to port infrastructures in particular, the town planning code also specifies
the following exclusions: "The following are exempt from all formalities under the
present code, by virtue of their nature, except when they are located within the
perimeter of an outstanding heritage site or in the vicinity of historic monuments: (...)
b) All land, maritime, river, port or airport infrastructure works, as well as tools,
equipment or technical installations directly linked to their operation, or to
maintaining the safety of maritime, river, rail, road or air traffic" (Art. R. 421-3, Code de
l'urbanisme).

Also with regard to the public maritime domain, article R. 421-8-1 of the French town
planning code states that "in application of e of article L. 421-5, installations for the
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production of electricity from renewable energy sources, including their connection to
public electricity grids, are exempt from all formalities under the present code, by virtue
of their nature and location on the maritime public domain submerged beyond the low-
water mark, in particular wind turbines, tidal turbines, wave and tidal installations and
those using thermal energy from the seas".

Finally, because of their characteristics, certain renewable energy projects are subject
to prior declaration. Pursuant to article R. 421-9 of the French town planning code, the
following are subject to prior declaration: "(h) Works for the production of electricity
from solar energy installed on the ground, and shading systems integrating a renewable
energy production process, with a peak power of less than three kilowatts and a
maximum height above ground level of more than one meter eighty, as well as those
with a peak power greater than or equal to three kilowatts and less than three
megawatts, whatever their height".

Renewable energy installations located in a Renewable energy installations located outside a
protected area protected area
In principle - planning permission except : In principle - planning permission except :
Technical specifications for renewable No formalities Prior declaration No formalities Prior declaration

energy installations

Ground-mounted PV systems with
. peak power < 3 Kw
. maximum height of 1.80 m

Ground-mounted PV systems with
. peak power < 3 Kw
. height above 1.80 m

Ground-mounted PV systems with
. peak power = 3 Kw

Ground-mounted PV systems with
. peak power < 3 Mw

Ground-mounted PV systems with
. peak power < 3 Kw

Wind turbines, tidal turbines, wave and tidal
power installations, installations using thermal
energy from the sea located in the public
maritime domain beyond low water.

Wind turbines < 12 m high

Town-planning constraints to be taken into account by developers of port-based
renewable energy projects. The fact that certain RE projects are exempt from
formalities does not mean that the rules of the town planning code do not apply. The
project remains subject to other planning constraints, including urban planning
documents. Urban planning documents can spatially integrate seaports located on the
territory of the local authority responsible for drawing them up. Objectives for the
development of renewable energies have been integrated into the content of these
plans.

Plan local d'urbanisme (hereinafter PLU) (whose legal status is defined in Articles L.
151-1to L. 151-48 of the French Urban Planning Code). The rules that take into account
the development of renewable energies at PLU level are set out in the sustainable
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development plan (article L. 151-5, which defines "2° The general guidelines concerning
housing, transport and travel, energy networks, the development of renewable
energies, the development of digital communications, commercial facilities, economic
development and leisure activities, adopted for the whole of the public establishment
for inter-communal cooperation or the commune"). The PLU's regulations "set out, in
coherence with the sustainable development and land-use plan, the general rules and
land-use easements required to achieve" certain objectives (art. L. 151-8, Code de
l'urbanisme), including "combating and adapting to climate change, reducing
greenhouse gas emissions, saving fossil fuels, controlling energy use and producing
energy from renewable sources" (art. L. 101-2, Code de I'urbanisme). PLU regulations
can also define "sectors in which constructions, works, installations and developments
are required to comply with enhanced energy and environmental performance
standards that it defines. To this end, they can impose a minimum production of
renewable energy, where appropriate, depending on the characteristics of the project
and the consumption of the sites concerned. This production may be located within the
building, in the same sector or close to it" (article L. 151-21, French urban planning
code). Above all, pursuant to article L. 151-42-1 of the French Urban Planning Code, "I.
The regulations may delimit sectors in which the installation of renewable energy
production facilities, including their connection works, is subject to conditions, insofar
as these facilities are incompatible with the inhabited neighbourhood or with use of
land located nearby, or if they are detrimental to the preservation of natural spaces and
landscapes, to the architectural, urban and landscape quality, to the enhancement of
heritage and to the integration of facilities into the surrounding environment".

Exclusion zones are also possible within certain limits, and in line with the mapping of
RE acceleration zones introduced by the APER law of 2023: "ll. In the communes of
departments for which a map of acceleration zones for the installation of land-based
renewable energy production facilities has been drawn up in advance, in application of
article L. 141-5-3 of the Energy Code, and where the opinion of the regional energy
committee has deemed, under the conditions set out in the same article L. 141-5-3,
that the acceleration zones identified by the said map are sufficient to achieve the
regional objectives established in application of article L. 141-5-1 of the same code, the
regulations may also delimit sectors where renewable energy installations are
excluded, if they are incompatible with the inhabited neighbourhood or with the use of
nearby land, or if they are detrimental to the preservation of natural spaces and
landscapes, architectural, urban and landscape quality, the enhancement of heritage
and the integration of installations into the surrounding environment. Sectors delimited
in application of the present Il are applicable only to projects for which the request for
authorization from the competent authority is submitted after approval of the local
urban development plan whose regulations include such sectors. The sectors delimited
in application of the present Il are not applicable to rooftop renewable energy
production processes or to heating processes for individual use".

Carte communale (Articles L. 160-1 to L. 163-10 of the French urban planning code):
this is the urban planning document drawn up by communes or EPCls that do not have
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a PLU (art. L. 160-1 of the French urban planning code). In terms of energy, the carte
communale can delimit "sectors in which the installation of renewable energy
production facilities is subject to conditions, insofar as they are incompatible with the
inhabited neighborhood or with the use of nearby land, or if they are detrimental to the
preservation of natural spaces and landscapes, architectural, urban and landscape
quality, the enhancement of heritage and the integration of facilities into the
surrounding environment".

Acceleration zones for onshore renewable energy installations (introduced by the APER
2023 law). These are defined by the following 6 principles (article L. 141-5-3, Energy
Code):

"1° They have the potential to accelerate the production of renewable energies within
the meaning of Article L. 211-2 in the territory concerned, in order to achieve, over time,
the objectives mentioned in Article L. 100-4, in the law mentioned in | of Article L. 100-
1 A and in the multi-annual energy programming mentioned in Article L. 141-1;

2° They contribute to solidarity between territories and to securing the supply defined
in 2° of article L. 100-1;

3° They are defined with the aim of preventing and controlling the dangers or
inconveniences that would result from the installation of the energy production facilities
mentioned in the present | for the interests mentioned in articles L. 211-1 and L. 511-1
of the Environment Code;

4° They are defined, for each category of renewable energy sources and types of
installation, taking into account the necessary diversification of renewable energies
according to the potential of the territory concerned and the renewable energy
capacity already installed;

5° With the exception of rooftop production processes, they may not be included in
national parks and nature reserves or, when they concern the deployment of
installations using mechanical wind energy, in sites classified as special protection
areas or special areas for the conservation of chiropterans within the Natura 2000
network;

6° They are identified taking into account the inventory of economic activity zones
provided for in article L. 318-8-2 of the town planning code, in order to enhance the
value of economic activity zones presenting a potential for the development of
renewable energies".

The location of renewable energy projects in these zones brings advantages for the

project developer, such as greater acceptability to local stakeholders, and can be one

of the criteria used by the administrative authority to select the winner of a competitive

bidding procedure set up to increase energy production capacity. The identification of

acceleration zones may help to define future exclusion zones for the siting of projects,

within a very limited framework and for specific reasons. In this respect, article L. 141-
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10 of the French town planning code specifies that "Within the perimeter of communes
not covered by a local town planning plan or a local map in départements for which a
map of acceleration zones for the siting of land-based renewable energy production
facilities has been drawn up in advance in application of article L. 141-5-3 of the French
energy code, and when the opinion of the regional energy committee has estimated,
under the conditions provided for in the same article L. 141-5-3, that the acceleration
zones identified by the said mapping are sufficient to achieve the regional objectives
established in application of article L. 141-5-1 of the same code, the guidance and
objectives document may also delimit sectors where the installation of renewable
energy production facilities is excluded, where they are incompatible with the
inhabited neighborhood or with the use of nearby land, or where they are
detrimental to the preservation of natural spaces and landscapes, architectural,
urban and landscape quality, the enhancement of heritage and the integration of
facilities into the surrounding environment. The sectors delimited in application of the
present paragraph are applicable only to projects for which the request for
authorization from the competent authority is submitted after the approval of the
territorial coherence plan delimiting such sectors. The sectors delimited in application
of the present paragraph are not applicable to rooftop renewable energy production
processes or to heat processes for individual use".

3.4.3. General environmental rules and siting of renewable
energy production units in ports

Depending on the location of the RE plant, environmental and species protection
requirements will have to be taken into account. These requirements will apply insofar
as the project is located in an area that is subject to special protection.

For example, the marine nature park defined in article L. 334-3 of the French
Environment Code: "Marine nature parks may be created in waters under the
sovereignty or jurisdiction of the State, as well as in areas belonging to the public
maritime domain or the continental shelf, to contribute to knowledge of the marine
heritage and to the protection and sustainable development of the marine environment.
The creation of marine nature parks located in part in waters under the jurisdiction of
the State or on its continental shelf takes into account the provisions of the United
Nations Convention on the Law of the Sea of December 10, 1982, in particular parts V,
VI and XlI thereof".

This is also the case for Natura 2000 areas, including the Special Areas of Conservation
and Special Protection Areas mentioned in article L. 414-1 of the French Environment
Code: "I.-Special Areas of Conservation are marine and terrestrial sites to be protected,
comprising : -natural habitats threatened with extinction or reduced to small areas, or
offering outstanding examples of the characteristics typical of the Alpine, Atlantic,
Continental and Mediterranean regions; -habitats hosting rare, vulnerable or

endangered species of wild fauna or flora; -species of wild fauna or flora worthy of
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particular attention because of the specificity of their habitat or the effects of their
exploitation on their conservation status; Il.-Special protection areas are : -either
marine and terrestrial sites that are particularly suitable for the survival and
reproduction of wild bird species appearing on a list drawn up under conditions laid
down by decree in the Conseil d'Etat; - or marine and terrestrial sites that serve as
breeding, moulting or wintering grounds, or as staging areas during migration, for bird
species other than those appearing on the aforementioned list”. In these areas, the
principle is that the siting of renewable energy projects is prohibited, and that this
prohibition may be waived subject to very strict conditions (set out in Article L. 414-4
of the French Environment Code: "VII. - When an assessment concludes that the
conservation objectives of a Natura 2000 site have been compromised, and in the
absence of alternative solutions, the competent authority may give its consent for
imperative reasons of overriding public interest. In such cases, it must ensure that
compensatory measures are taken to maintain the overall coherence of the Natura
2000 network. These compensatory measures are the responsibility of the authority
that approved the planning document, or of the beneficiary of the program or project
of activities, works, developments, structures or installations, event or intervention.
The European Commission is kept informed").

With regard to offshore wind farm development projects, we would like to mention the
case of ecological protection zones, which are mentioned in article L. 218-81 of the
French Environment Code. This article states that "The French authorities shall exercise
in the exclusive economic zone, in an ecological protection zone or on the continental
shelf, the powers recognized by international law, relating to the construction,
installation, operation and use of artificial islands, installations or works, to the
protection and preservation of the marine environment, marine scientific research, and
the approval of the route of any pipeline, and the route of cables installed or used in
connection with the exploration of its continental shelf or the exploitation of its
resources, under the conditions set out in Articles 12 to 15 of Ordinance no. 2016-1687
of December 8, 2016 relating to maritime areas under the sovereignty or jurisdiction of
the French Republic". Or fisheries conservation zones (article L. 924-1, Code rural et
de la péche maritime), which are defined as: "a maritime and, where applicable, river
area that may extend to the limit of territorial waters, which is of particular interest for
the reproduction, growth to maturity or feeding of a fisheries resource and whose
functionalities should be preserved or restored in order to improve the conservation
status of the resources concerned".

Depending on the characteristics of the project (type of plant, location), other
environmental regulations may apply. These include the French Water Act (article L.
211-1 et seq. of the Environment Code) and the legal regime governing classified
installations (articles L. 511-1 A to L. 517-2 et seq. of the Environment Code).

Lastly, we need to clarify the condition of "imperative reason of overriding public
interest”, which makes it possible to derogate from environmental requirements for the
protection of species and habitats. As a matter of principle, Article L. 411-1 of the
French Environment Code sets out a series of prohibitions that could apply to the
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development of renewable energy projects. Specifically, "l. - When a particular
scientific interest, an essential role in the ecosystem or the need to preserve the natural
heritage justifies the conservation of sites of geological interest, natural habitats, non-
domesticated animal species or non-cultivated plant species and their habitats, the
following are prohibited:

1° The destruction or removal of eggs or nests, the mutilation, destruction, capture or
removal, intentional disturbance, naturalization of animals of these species or, whether
alive or dead, their transport, peddling, use, keeping, offering for sale, sale or purchase;

2° The destruction, cutting, mutilation, uprooting, picking or removal of plants of these
species, their fruiting bodies or any other form taken by these species during their life
cycle, their transport, peddling, use, offering for sale, sale or purchase, or the
possession of specimens taken from the natural environment;

3° The destruction, alteration or degradation of these natural habitats or species
habitats;

4° The destruction, alteration or degradation of sites of geological interest, in particular
natural or artificial underground cavities, as well as the removal, destruction or
degradation of fossils, minerals and concretions present on these sites;

5° Hollow, unplugged telephone poles and posts for avalanche and flood control nets.

[l. - Prohibitions on possession enacted pursuant to 1°, 2° or 4° of | do not apply to
specimens lawfully held at the time the prohibition relating to the species to which they
belong comes into force”.

However, derogations from this basic rule are possible, and are set out in Article L. 411-
2 of the French Environment Code. To do so, the project must meet certain conditions,
including an imperative reason of overriding public interest. This is not defined in law,
but only as: "including social or economic reasons, and for reasons that would have
beneficial consequences of overriding importance for the environment”. It should be
noted that since the APER 2023 law, article L. 211-2-1 of the Energy Code stipulates
that "Projects for renewable energy production facilities (...) are deemed to meet an
imperative reason of overriding public interest, within the meaning of ¢ of 4° of | of
article L. 411-2 of the Environment Code, when they meet conditions defined by decree
in the Conseil d'Etat". In detail, article R. 211-1 of the Energy Code specifies that this
new provision applies to PV energy production projects where "1° The total projected
output of the installation is greater than or equal to 2.5 megawatts peak; 2° The total
output of the photovoltaic production park connected to this territory, on the date of
the request for exemption from the prohibitions mentioned in 1°, 2° and 3° of article L.
411-1 of the French Environmental Code, is less than the maximum power target for the
photovoltaic production park in this territory, as defined by the decree on multi-year
energy programming mentioned in article L. 141-1 of the French Energy Code". (article
R. 211-1 of the Energy Code); but also projects for solar energy installations for which

"1° The total projected output of the installation is greater than or equal to 2.5
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megawatts; 2° The total output of the solar thermal production park connected to this
territory, at the date of the request for exemption from the prohibitions mentioned in
1°, 2° and 3° of article L. 411-1 of the French Environmental Code, is less than the
maximum capacity target for the solar thermal power plant in this territory, as defined
by the decree on multi-year energy planning defined in article L. 141-1 of the French
Energy Code" (article R. 211-4, Energy Code); and lastly, projects for hydroelectric
power generation facilities for which "1° The total forecast gross maximum output of
the facility is greater than or equal to 1 megawatt; 2° The total output of the gravity-
fed hydroelectric power plant connected to this territory, at the date of the request for
exemption from the prohibitions mentioned in 1°, 2° and 3° of article L. 411-1 of the
Environment Code, is less than the maximum power target for the gravity-fed
hydroelectric park in this territory, as defined by the decree on multi-year energy
planning mentioned in article L. 141-1 of the Energy Code".

3.5. Analysis by type

3.5.1. PV on buildings

Several types of projects can be developed for PV buildings, which means several
possible contractual arrangements: installation by the building owner himself for
individual or collective self-consumption (see below), or installation by a third party
who does not own the building to produce electricity that he will seek to sell.

3.5.1.1. Rules for land ownership to enable the operation of PV systems
installed on property not owned by the project developer

When it comes to installing PV systems on buildings, volume division is a useful tool. It
can be defined as a "legal technique consisting of dividing the ownership of a building
into fractions of one or more distinct private volumes, horizontally or vertically, at
different levels which may be above or below the natural ground, without there being
any common parts, unlike co-ownership”'2. This technique therefore makes it possible,
on a property belonging to the public domain of the public entity, to reserve a part such
as the roof, for the private domain, and thus enable the parties to conclude private law
contracts such as leases on this part of the property.

With this technique, it is possible to superimpose distinct state ownership and
ownership regimes on a building belonging to a public entity™.

2 . De Fontenelle, C. Cessac, Etude 18 Maitrise du foncier des projets d'énergies
renouvelables, Lamy Transition énergétique, 2024.

3 On the usefulness of this technique, see M. Juan, C. Jacob, Etude 34 Maitrise fonciére pour
le développement des projets photovoltaiques sur batiment, Lamy Transition énergétique,
2024.
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As a reminder, the allocation of land rights on buildings to RE project developers
requires the conclusion of contracts.

In port areas, it is necessary to check whether the property to be used for PV panels is
private or public, and whether it is in the public or private domain. If the property is in
the public domain and has not been declassified (it remains in the public domain), then
it is impossible to conclude a private law contract, as the contract is null and void
(article L. 2141-1, CGPPP, see comments above). The act of declassification may
concern the entire building, or only certain volumes, which could be useful in the case
of a rooftop PV installation, for example. We will consider in turn the rules that apply
depending on the public or private nature of the PV installation.

When the property targeted for PV installation is private - A promise of sale or lease
is not mandatory, but it is recommended for project developers to secure their project
and anticipate the permit application to the relevant administrative authorities.

It is useful for project developers to conclude a long-term lease corresponding to the
operating life of the PV project on the building. To this extent, the most common
contractual arrangement is an emphyteutic lease. Article L. 451-1 et seq. of the French
Code rural et de la péche maritime defines this as a contract that confers "on the lessee
a real right that may be mortgaged; this right may be assigned and seized in the manner
prescribed for the seizure of real property. This lease must be granted for more than
eighteen years and may not exceed ninety-nine years; it may not be extended by tacit
renewal". This type of contract is the most suitable for PV on buildings project owners,
as its execution remains flexible enough for them. It allows them to benefit from a real
property right, which means that the land for the project can be secured over a long
period, in line with the often long-term operation of the PV installation, and the real
rights can be enforced against third parties.

Another option is to enter into a construction lease, as defined in article L. 251-1 of the
French Construction and Housing Code: "A construction lease is a lease under which
the lessee undertakes, on a principal basis, to build structures on the lessor's land and
to maintain them in good condition throughout the term of the lease. Construction
leases are granted by those with the right to dispose of property, under the same
conditions and in the same form. It is concluded for a term of between eighteen and
ninety-nine years. It cannot be extended by tacit agreement. However, where the lease
provides for the possibility of purchase of the land by the lessee as part of a social
home ownership scheme under the conditions set out in Section 1 of Chapter Ill of Title
IV of Book IV of this Code, and the lessee exercises the option, the lease terminates on
the date of sale, notwithstanding the provisions of the third paragraph”.

Another contractual arrangement is also possible. This involves an emphyteutic lease
in the future state of completion (BEFA) or a construction lease in the future state of
completion when the PV installations are to be installed on buildings yet to be built
(contractual practice). Finally, a lease that does not constitute a real right (article 1713
of the French Civil Code) is also an option.

33

= _
% ~ Eort Ferrol 0 ittt Teono 4 B o1cconnec
§ nstituto Tex gicoy de Port of Galwa OLLSCOILNAGAILLIMHE
¢ ﬁ.‘.‘&bgﬁ:! - Puerto D EH! !9E€5§ Energias Renovables "’I Calafort na Gaillimhe 4 ) UNIVERSITY O GALWAY
SANTA GRUZ OE TENERIFE

uuuuuuuuuuuuuuuuuuuuuuuuuuuuuuu



—

«  x x Interreg Gttty n E N EP®MRTS

Atlantic Area

When the property targeted for PV installation is public - If the property belongs to
the private domain, then the rules of private law mentioned above apply (lease
constituting real rights or not). This rule is set out in article L. 2221-1, CGPPP: "As
stipulated in the provisions of the second paragraph of article 537 of the Civil Code,
the public entities mentioned in article L. 1 freely manage their private domain
according to the rules applicable to them". Nor is there any obligation to make a prior
selection before allocating land rights to project developers. It should be pointed out,
however, that there is some doubt, and case law is uncertain, as to the legal
classification of a lease entered into by a public entity owning property that falls within
the private domain in terms of renewable energies. According to the French Supreme
Court (Cour de Cassation), the provision by a municipality of a hydroelectric plant to a
company under an emphyteutic lease for the production and sale of electricity to an
energy supplier constitutes an operation in the public interest. In this case, the lease
must be qualified as a BEA™. However, the Tribunal des conflicts has taken a contrary
view'™,

There is certainly a case for developing PV projects on buildings in the public domain,
but only if the RE project is compatible with the building's public use. This should not
pose any major difficulties when it comes to installing PV on the roofs of buildings’®.
For the project developer, it will be necessary to obtain authorization to occupy the
public domain. A BEA can be signed for the use of public property. However, given the
principle of inalienability, an emphyteutic lease under ordinary law is out of the
question. Obtaining a title to occupy the public domain requires prior selection for these
projects (article L. 2122-1-1to L. 2122-1-4 CGPPP). An exemption to this rule is possible
for building-mounted PVs that benefit from public support. Article L. 2122-1-3-1,
CGPPP specifies that: "ll.- For the public domain belonging to the State, the competent
authority of the State or the manager who is empowered by law, regulation or title to
issue the occupancy title may waive the competitive bidding procedure provided for in
the same article L. 2122-1-1 when the occupancy title is intended for the installation
and operation of an electricity production facility from renewable energies benefiting
from public support at the end of one of the competitive bidding procedures provided
for in articles L. 311-10 , L. 311-11-1 or L. 314-29 of the Energy Code, or a renewable
gas production facility, including biogas, or a low-carbon gas production facility set up
as part of one of the competitive bidding procedures mentioned in articles L. 446-5, L.
446-14 , L. 446-15 or L. 446-24 of the same code, or a facility producing renewable
hydrogen or low-carbon hydrogen by electrolysis of water benefiting from the public
support scheme provided for in article L. 812-2 of the said code".

3.5.1.2. Permits required to develop PV on buildings (identification of
specific features)

4 C. Cass., June 15, 2023, no. 21-22.816.
B TC, October 9, 2023, C4284.
' M. Juan, C. Jacob, Etude 34 Maitrise fonciére pour le développement des projets
photovoltaiques sur batiment, Lamy Transition énergétique, 2024.
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The development of PV on buildings has been regulated in recent years by an obligation
to solarize buildings with the aim of enhancing their energy performance. This
obligation has been in place since the French Energy and Climate Act of November 8,
2019" (article 47), and its regime has been progressively clarified by subsequent
reforms. This obligation is codified in article L. 171-4 of the French Construction and
Housing Code: "l.-.In line with the general objectives for the energy and environmental
performance of buildings set out in Article L. 171-1, the buildings or parts of buildings
mentioned in Il of this article must incorporate either a renewable energy production
process, or a vegetation system based on a cultivation method that uses drinking water
only as a supplement to reclaimed water, guarantees a high degree of thermal
efficiency and insulation, and promotes the preservation and recovery of biodiversity,
or any other system that achieves the same result. (...

[l.-The obligations laid down in this article apply:

1° Construction of buildings or parts of buildings for commercial, industrial, craft or
administrative use, construction of buildings or parts of buildings for office or
warehouse use, construction of hangars not open to the public and used for commercial
purposes, hospitals, sports, recreational and leisure facilities, school and university
buildings or parts of buildings, and construction of covered parking lots accessible to
the public, when they create more than 500 square meters of floor space;

(...)

These obligations also apply to extensions and major renovations to buildings or parts
of buildings where these extensions or renovations have a footprint of more than 500
square meters, for the buildings mentioned in 1° of this Il, as well as to the associated
parking areas mentioned in | when major renovations are carried out on these areas or
when a new public service concession, service provision or commercial lease contract
is signed or renewed".

Derogations are possible in cases where the work will involve buildings located near
historic monuments or other outstanding heritage sites; where there are other technical
or architectural constraints; for safety reasons; or where there are economic or
environmental constraints (particularly when the work involves installations classified
for environmental protection - IPCE)".

There is also an obligation to install PV panels in parking lots (over 500 m?) located in
the vicinity of buildings subject to the solarization obligation. This obligation is codified
in article L. 111-19-1 of the French urban planning code. It is also subject to derogations.
This article stipulates that:

7 JORF n°0261 of November 9, 2019.
'8 On these aspects, see L-N. Harada, G. Terray, Etude 35 Implantation des panneaux
photovoltaique sur batiment, Lamy Transition énergétique, 2024.
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"Outdoor parking lots of more than 500 square meters associated with buildings or
parts of buildings to which the obligation set out in article L. 171-4 of the French
Construction and Housing Code applies, as well as new outdoor parking lots open to
the public of more than 500 square meters, must incorporate at least half of their
surface area in the form of surface coverings, water features or vegetation to
encourage the permeability and infiltration of rainwater or its evaporation. At least half
of the surface area of the same parks must also incorporate planted areas or shaded
areas to provide shade for the said parks, provided that either of these features is not
incompatible with the nature of the project or the siting area, and does not detract from
the preservation of the architectural or landscape heritage.

If these parks include shaded areas, these must incorporate a renewable energy
production process over their entire surface area.

These obligations do not apply to parking lots which, due to technical, safety,
architectural or heritage constraints, do not allow the installation of processes and
devices, or when this obligation cannot be met under economically acceptable
conditions due to technical constraints".

Regarding town-planning authorizations - For the installation of PV panels on roofs
or building facades, a prior declaration is required under article R. 421-17 of the town-
planning code (a), as this will "modify the external appearance of an existing building".
For shaded areas located on seaport buildings, a building permit is required if their
footprint exceeds 20 m? (article R. 421-1, French urban planning code); a prior
declaration is required if their footprint is between 5 and 20 m? (article R. 421-9, French
urban planning code) or less than 20 m? in a protected area (article R. 421-11, French
urban planning code). They may be exempted from formalities in one case: if the
footprint is less than 5 m? but outside protected sectors (article R. 421-2, code de
l'urbanisme). If the height exceeds 12 m, a building permit is required, regardless of
its footprint (article R. 421-1, French town planning code).

3.5.2. Ground-mounted PV

(Application of the same land management rules for PV installations installed on
property not owned by the project developer).

3.5.2.1. Special rules contained in planning documents for ground-
mounted PV installations

Solar energy is taken into account in natural risk prevention plans' (defined as "l.-L'Etat
élabore et mettre en application des plans de prévention des risques naturels
prévisibles tels que les inondations, les mouvements de terrain, les avalanches, les

' Article L. 562-1, Environment Code: "l.-The State draws up and implements plans for the
prevention of foreseeable natural risks such as floods, landslides, avalanches, forest fires,
earthquakes, volcanic eruptions, storms or cyclones".
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incendies de forét, les séismes, les éruptions volcaniques, les tempétes ou les
cyclones") (article L. 562-1, code de I'environnement). The purpose of this plan may
be: "5° To define, in the zones mentioned in 1° and 2°, exceptions to the prohibitions
or prescriptions in order not to oppose the installation of solar energy production
facilities, provided that this does not result in a worsening of the risks". Special rules
may also be included in technological risk prevention plans. Pursuant to article L. 515-
16-1 of the Environment Code, "the State representative in the département may, after
consulting the commune and the public establishment for inter-communal cooperation
concerned, grant exemptions to the prohibitions and requirements set out in the
technological risk prevention plans mentioned in the first paragraph of this article, to
enable the installation of renewable energy production facilities. These exemptions set
out the specific conditions to which the implementation of the project is subject".

We should also mention the "Document-cadre”, an urban planning document that
organizes the installation of PV panels in natural, agricultural and forest areas. This
framework document is defined in article L. 111-29 of the French urban planning code:
"For the application of articles L. 111-4, L. 151-11 and L. 161-4, the compatibility with the
exercise of an agricultural, pastoral or forestry activity of works for the production of
electricity from solar energy is assessed on the scale of all the land in a single block,
forming part of the same agricultural, pastoral or forestry holding, with regard to the
agricultural, pastoral or forestry activities which are effectively exercised there or, in
the absence of effective activity, which would be likely to develop there. No solar-
powered electricity production facility, excluding agrivoltaic installations as defined
in article L. 314-36 of the French Energy Code, may be set up outside areas identified
in a framework document adopted in application of the second paragraph of this
article.

A prefectoral decree, issued after consultation with the departmental commission for
the preservation of natural, agricultural and forestry areas, interested professional
organizations and the local authorities concerned, draws up a framework document on
the proposal of the departmental chamber of agriculture for the department concerned.
This framework document defines, in particular, the agricultural and forestry areas
open to a project mentioned in this article and in article L. 111-30, as well as the
conditions for setting up within these areas. These areas are defined with a view to
preserving food sovereignty. The period between the proposal of the framework
document and the publication of the order mentioned in the first sentence of this
paragraph may not exceed six months. In departments where such a decree is in force,
the opinion of the departmental commission for the preservation of natural, agricultural
and forest areas provided for in article L. 111-31 is a simple opinion. Only soils deemed
uncultivated or unused for a minimum period prior to the publication of Law no. 2023-
175 of March 10, 2023 on the acceleration of renewable energy production, as defined
by the Conseil d'Etat decree mentioned in the last paragraph of this article, may be
identified within these areas. All or part of the land thus identified shall be included in
the acceleration zones provided for in Article L. 141-5-3 of the Energy Code, in
accordance with the terms and conditions set out in the same Article L. 141-5-3".
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The decree of April 8, 2024 provides further details on the types of surface that can be
included in the framework document. With regard to the port domain, article R. 111-58
specifies that "without prejudice to the conditions mentioned in articles R. 111-56 and
R. 111-57, surfaces meeting one of the following characteristics are open to a ground-
mounted photovoltaic installation project and are included in the framework document
mentioned in article L. 111-29: (...) 8° The site is ariver, port, road or railway derelict
incorporated into the public or private domain of a public person".

We should also mention the case of port wastelands. Article L.121-8 of the French urban
planning code lays down the principle that in coastal communes, "the extension of
urbanization must be carried out in continuity with existing towns and villages". It
should be noted that the administrative judge adopts a flexible interpretation of the
extension of urbanization, so that there should be difficulties in setting up ground-
mounted PVs that are not in continuity with an urbanized area. This has led it to annul
several building permits for ground-mounted PV installations (e.g. CE, July 28, 2017,
n°397783). However, it is possible to derogate from this rule of principle with regard to
ground-mounted PV installations. Article L. 121-12-1 of the French town planning code
stipulates that: "I.-Par dérogation a l'article L. 121-8, les ouvrages nécessaires a la
production d'énergie solaire photovoltaique ou thermique peuvent étre autorisés sur
des friches définies a l'article L. 111-26. The list of these wastelands is set by decree,
after consultation with the Conservatoire de I'espace littoral et des rivages lacustres
provided forin article L. 322-1 of the Environment Code, and the opinion of associations
representing the local authorities concerned". It should be emphasized that the
petitioner's request must include justifications "that the photovoltaic or thermal
installation project is preferable, for reasons of general interest, to a renaturation
project, when the latter is technically feasible". In particular, the following may be
mentioned: "the cost of such a renaturation project”, "the practical obstacles likely to
be encountered in its implementation, and the time it will take", and "the advantages
offered by the photovoltaic or thermal installation project".

Finally, to complete this overview of the specific rules contained in planning documents
for the installation of ground-mounted PVs, reference should be made to the fight
against soil artificialisation. Artificialization is legally defined as "the lasting alteration
of all or part of a soil's ecological functions, in particular its biological, hydric and
climatic functions, as well as its agronomic potential by its occupation or use" (article
L. 101-2-1, French urban planning code). The "zero net artificialization" objective is
legally defined as "the balance of artificialization and renaturalization of soils within a
given perimeter and over a given period" (article L. 101-2-1, French urban planning
code). The "zero net artificialisation" objective is to be integrated into urban planning
documents such as the PLU and carte communale. Implementation should be gradual.
Article 194 of the French Climate and Resilience Act specifies that "2° For the first ten-
year period, the rate of artificialisation is translated into a target for reducing the
consumption of natural, agricultural and forest areas in relation to the actual
consumption of these areas observed over the previous ten years". This article
introduces an exemption for PV energy production facilities: "6° Pour la tranche
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mentionnée au 2° du présent lll, un espace naturel ou agricole occupé par une
installation de production d'énergie photovoltaique n'est pas comptabilisé dans la
consommation d'espaces naturels, agricoles et forestiers dés lors que les modalités de
cette installation permettent qu'elle n'affecte pas durablement les fonctions
écologiques du sol, en particulier ses fonctions biologiques, hydriques et climatiques
ainsi que son potentiel agronomique et, le cas échéant, que l'installation n'est pas
incompatible avec I'exercice d'une activité agricole ou pastorale sur le terrain sur lequel
elle est implantée. The procedures for implementing this paragraph shall be specified
by decree of the Conseil d'Etat". This exemption could also apply to PV projects, if they
qualify as projects of national or European scope. Article Ill bis of article 194 states that
“lll bis.-For the first ten-year period referred to in lll, the consumption of natural,
agricultural and forestry areas resulting from projects of national or European scope
that are of major general interest, as identified in the ministerial order referred to in 8°
of the same lll, is taken into account at national level and is not taken into account
under the objectives set by regional planning documents and urban planning
documents". The following may be considered as projects of national or European
scope: "c) Industrial projects of major interest for national sovereignty or the ecological
transition, as well as those directly involved in the value chains of activities in the
sectors of technologies conducive to sustainable development"; "d) Actions or
development operations carried out by a major maritime or fluvio-maritime port of the
State mentioned in article L. 5312-1 du code des transports ou pour son compte, dans
le cadre de ses missions prévues a l'article L. 5312-2 du méme code, et qui sont
conformes aux orientations prévues dans son projet stratégique pour sa circonscription
ainsi que celles reéalisées par le port autonome de Strasbourg".

3.5.2.2. Specific rules applicable to the legal status of planning
permission for ground-mounted PV systems

Depending on the location of the PV plant, other legislation may apply. In the case of
ground-mounted PV installation projects in port areas, the Water Act and the IOTA legal
regime may apply. Pursuant to article L. 214-1 of the French Environment Code, "the
provisions of articles L. 214-2 to L. 214-6 apply to installations, works and activities
carried out for non-domestic purposes by any natural or legal person, public or private,
and resulting in the abstraction of water from surface or ground water, whether or not
it is returned, a change in the level or flow of water, the destruction of spawning
grounds, nursery or feeding areas for fish, or direct or indirect, chronic or episodic
discharges, flows, discharges or deposits, even if non-polluting”. For details of the
formalities to be complied with (building permit, prior declaration), please refer to the
nomenclature appended to article R. 214-1 of the Environment Code. If the project falls
within the scope of the French Water Act, it will have to benefit from the legal regime
of environmental authorization (articles L. 181-1 to L. 181-32 of the Environment Code).
Finally, it should be pointed out that ground-mounted PV installations do not fall under
the ICPE legal regime.

3.5.3. Hydropower
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Under French law, the principle is that hydraulic energy is operated under a concession
or authorization system. However, there is an exception in the case of renewable
energy production facilities located on the natural public maritime domain or in the EEZ.
Article L. 511-1 of the French Energy Code states that "subject to the provisions of
Article L. 511- 4, no one may use the energy of tides, lakes and watercourses, whatever
their classification, without a concession or authorization from the State. However,
installations for the production of electricity from renewable energy sources located on
the natural maritime public domain or in the exclusive economic zone, with the
exception of dams using tidal energy, are exempt from the concession or authorization
requirements of the present book”.

The nature of the legal regime (concession or authorization) depends on the
characteristics of the project (article L. 511-5, Energy Code). A concession is required
for hydraulic installations with a capacity exceeding 4,500 kW. Other facilities require
an authorization, as defined in articles L. 531-1to L. 531-6 of the Energy Code. Projects
whose electricity generation is incidental to their main use are not subject to the
concession regime. This is also the case for projects authorized under articles L. 214-1
to L. 214-11 of the Environment Code.

Article L. 521-1 of the French Energy Code makes the award of a concession subject to
a prior competitive bidding and advertising procedure (in accordance with public
procurement rules). Hydroelectric concessions are granted for a maximum of 75 years
(article L. 521-4, Energy Code).

3.5.4. Offshore energy (if the port owns the maritime
domain)

3.5.4.1. Offshore wind development planning

Article 56 of the APER law introduces a mapping system into the strategic documents
for each coastline. Article L. 219-5-1 Il of the French Environment Code stipulates that
"The fagade strategy document establishes, for each maritime fagade, a map of priority
maritime and land areas for the establishment, over a period of ten years from its
publication, of offshore renewable energy production facilities from wind and their
connection to the public electricity transmission network (...). The map also defines
priority zones for the development of offshore wind power by 2050, which may be
specified and revised when the map is revised after the deadline mentioned in the first
paragraph of this ll. The zones mentioned in the same first paragraph are defined in
such a way as to achieve the renewable energy development targets mentioned in the
multiannual energy program provided for in article L. 141-3 of the Energy Code, taking
into account the objective of preserving and regaining biodiversity, in particular the
marine protected areas defined in article L. 334-1 of the present code".

One of the uses of mapping is to encourage the development of offshore wind farms in
the EEZ: "For the purposes of the mapping provided for in the first paragraph of the
present Il, priority areas located in the exclusive economic zone and outside national

40

¥ O — A .
itlg % £ oty " Puerto [ JBuilders £

machooosponros WP W T N> autordsdPortusris
uuuuu LENea nana Forrol- San Cibrao

e .1; Port of Galway @ OLLSCOILNA GAILLIMHE
W Calafort na Gaillimhe 5 UNIVERSITY 0f GALWAY




g

’ interres [ <, ENEPORTS

parks with a maritime section are targeted as a matter of priority" (Article L. 219-5-1 Il
of the French Environment Code).

3.5.4.2. Rules for occupying and using the public maritime domain

Offshore wind turbine installations are located in the natural maritime domain (which,
as a reminder, includes "1° The soil and subsoil of the sea between the outer limit of
the territorial sea and, on the landward side, the sea shore", art. L. 2111-4, CGPPP).

The concession for use of the maritime public domain is a special title for use of the
public domain (article L. 2124-3, CGPPP). However, this does not apply when the
project is located within a seaport. Pursuant to article R. 2124-1, CGPPP: "dependencies
of the maritime public domain located outside the administrative boundaries of ports
may be the subject of concessions of use with a view to their assignment to public use,
to a public service or to an operation of general interest. Assets granted in this way are
not removed from the public domain”. In cases where the project is located within the
boundaries of a major seaport or autonomous port, the director of the major seaport or
autonomous port will be the conceding authority (article R. 2124-12, CGPPP).

3.5.4.3. Specific rules applicable to the legal system for planning
permission for offshore wind farms

Offshore wind turbine installations do not require planning permission, as long as they
are located on the submerged public maritime domain: "a decree of the Conseil d'Etat
(the French government) establishes the list of constructions, developments,
installations and works which, by derogation from the provisions of articles L. 421-1 to
L. 421-4, are exempt from all formalities under the present code on account of: (...) e)
Their nature and location at sea, on the submerged public maritime domain beyond the
low-water mark" (article L. 421-5, Code de l'urbanisme). Specifically, under article R.
421-8-1 of the town planning code, this applies to installations for the production of
electricity from renewable energy sources, including their connection to public
electricity grids, in particular wind turbines, tidal turbines, wave and tidal installations,
and those using ocean thermal energy.

To enable the construction and operation of these facilities, special provisions apply to
competitive bidding procedures. Article 58 of the ESSOC law?° amended the provisions
of articles L. 311-10 et seq. of the French Energy Code. Article L. 311-10-1-1 of the
Energy Code stipulates that "for the installation of offshore renewable energy
production facilities using mechanical wind energy, the competitive bidding procedures
provided for in Article L. 311-10 give priority to priority zones located in the exclusive
economic zone". There are other specific provisions, such as article L. 311-10-3 of the
French Energy Code, which states that "As part of the competitive bidding procedures
provided for in article L. 311-10 for the construction and operation of offshore

20| 0i n° 2018-727 du 10 ao(t 2018 pour un Etat au service d'une société de confiance, JORF
n°0184 du 11 aolt 2018.
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renewable energy production facilities and their connection to the public electricity
transmission network, the State carries out the technical and environmental studies
required for applicants to draw up their projects, and for the impact study to be carried
out. It may initiate technical and environmental studies in advance of the future launch
of one or more of these procedures, particularly in the priority zones mentioned in Il of
article L. 219-5-1 of the Environment Code".

For offshore renewable energy production facilities, the environmental authorization
legal regime has its own particularities (article L. 181-28-1, Environment Code).

3.5.4.4. Specific legal regime for floating wind turbines

The legal framework for floating wind turbines is defined in Ordinance no. 2016-1687
of December 8, 2016 on maritime spaces under the sovereignty or jurisdiction of the
French Republic, and more specifically in Title Il ter: "provisions relating to the status
and safety of artificial islands, installations and floating structures in maritime spaces
under French sovereignty or jurisdiction".

As a matter of principle, "among artificial islands, floating installations and structures,
only those intended for the production of renewable energy or necessary for the
exercise of a public service mission may be located on the natural maritime public
domain" (article 40-3).

Special obligations apply to the construction of floating wind turbines. Article 40-3 of
the 2016 ordinance stipulates that: "Artificial islands, installations and floating
structures shall be designed, built, maintained and operated in accordance with the
rules laid down by regulation to ensure maritime safety, the security of their operation
and the prevention of pollution®.

It should be noted that a draft decree for the application of the 2023 APER law, which
has been put out to consultation, should provide further details on the legal regime for
floating wind farms. A regulatory definition of artificial islands, floating installations and
structures should be adopted: "Art. 19-1 - I. - Within the meaning of the aforementioned
Order of December 8, 2016, artificial islands, floating installations and structures are
defined as any floating craft permanently connected to the quay, the seabed or its
subsoil, or any other fixed point at sea or on the coast, which is not primarily built and
equipped for maritime navigation and assigned to the latter, or assigned to public
services of an administrative or industrial and commercial nature within the meaning of
Article L. 5000-2 of the Transport Code." 2° Installations and works relating to the
protection, study, management or exploitation of fishery and aquaculture resources,
scientific research or environmental protection, as well as those relating to technical
and environmental studies on offshore renewable energy production installations and
their connection to public electricity grids". This excludes from the legal regime
facilities that are still in the development or research phase.
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3.6. Sales model - energy consumption (self-
consumption, PPA)

3.6.1. Individual and collective self-consumption

The Energy Code sets out various definitions and categories of self-consumption.
Individual self-consumption is defined as: "an individual self-consumption operation is
when a producer, known as a self-producer, consumes all or part of the electricity
produced by his installation on the same site. The proportion of electricity produced
that is consumed is done so either instantaneously, or after a period of storage" (article
L. 315-1, Energy Code). Collective self-consumption covers three situations: "The self-
consumption operation is collective when electricity is supplied between one or more
producers and one or more final consumers linked together within a legal entity, and
whose extraction and injection points are located in the same building, including
residential buildings. A collective self-consumption operation can be qualified as
extended when the supply of electricity is carried out between one or more producers
and one or more final consumers linked together within a legal entity, whose extraction
and injection points are located on the low-voltage network and comply with the
criteria, in particular geographical proximity, set by order of the Minister responsible
for energy, after consulting the Energy Regulation Commission" (article L. 315-2,
Energy Code).

For extended self-consumption operations, and for the purposes of article L. 315-2 of
the French Energy Code, the distance between participants must not exceed 2 km. This
distance is measured between the delivery point for consumption sites and the
injection point for production sites?'. However, an exception to this distance is possible:
it varies from 10 to 20 km for rural or peri-urban communities. The cumulative capacity
of generation facilities is less than 5SMW in mainland France?2.

The participants in a CCS operation - producers and end consumers - are legally bound
together by a public or private legal entity, an organizing legal entity, known as the
PMO. It is the PMO that acts as the interface between the network operator and all the
players involved in the ACCE operation. For example, the PMO will enter into a contract
with the public distribution network operator containing information about the CCA
operation. The Energy Code does not specify the legal form of the PMO, which is
therefore left to the discretion of its members. The only details provided concern the
application of article L. 315-2-1 of the Energy Code: "When the collective self-
consumption operation brings together a low-income housing organization, within the
meaning of article L. 411-2 of the Construction and Housing Code, and its tenants or
third-party natural persons or legal entities, the organizing legal entity mentioned in

21 Arrété du 21 novembre 2019 fixant le critere de proximité géographique de
I'autoconsommation collective étendue, JORF n°0273 du 24 novembre 2019, article 1.
22 Ibid.
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article L. 315-2 of the present code may be the said low-income housing organization".
And in the case of energy communities, article L. 315-2-2 of the Energy Code specifies
that "When the collective self-consumption operation brings together a community
defined in article L. 291-1 or L. 292-1, the organizing legal entity mentioned in article L.
315-2 may be this community".

In practice, the most common forms of PMO?® are local authorities, followed by
companies and EPICs.

Self-consumption not only concerns electricity production, but also other forms of
energy, including hydrogen and gas. Given the seaports' strategy of promoting the
development of renewable hydrogen and gas, these forms of energy consumption are
likely to become more widespread. The integration of hydrogen self-consumption
operations into French law has been achieved since Ordinance No. 2021-167 of
February 17, 2021 on hydrogen. Article L. 813-1 of the Energy Code now states that:
"Where hydrogen is concerned, consumers' right to self-consumption is guaranteed
and exercised under the conditions set out in this chapter". Self-consumption of
hydrogen is specified in article L. 813-2 of the Energy Code: "To be considered as self-
consumed, hydrogen must be produced and consumed on the same site, known as
"self-production”, by one or more producers and one or more consumers, linked
together, where applicable, within the same legal entity". It should be noted that the
legal framework for hydrogen self-consumption is likely to evolve in the future, since
Article L. 813-3 stipulates that: "The self-production site and the various hydrogen
dispatch and reception points are subject to compliance with conditions and criteria
laid down by regulation”. To date, no regulations have been issued.

The integration of gas self-consumption operations into French law since the APER
2023 law. Article L. 448-1 of the Energy Code now stipulates that: "An operation is
qualified as extended collective self-consumption of gas when the supply of renewable
gas is carried out between one or more producers and one or more end consumers
linked together within a legal entity whose consumption and injection points are located
on the public gas distribution network and meet the criteria, in particular geographical
proximity, set by order of the Minister responsible for energy, after consulting the
Energy Regulation Commission. The collective self-consumption activity may not
constitute, for the self-consumer, the consumer or the producer who is not a
household, his main professional or commercial activity". The legal framework is similar
to that of ACCE. The legal framework for gas self-consumption systems is set out in
two recent texts: decree no. 2024-289 of March 29, 2024 on extended collective self-
consumption of gas and various provisions relating to renewable and low-carbon
gases, and decree no. 2024-288 of March 29, 2024 on extended collective self-

23 poupeau, Francois-Matthieu, and Blanche Lormeteau. Collective self-consumption of

electricity in France. Presses des Mines, 2024,
https://doi.org/10.4000/books.pressesmines.10411.
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consumption of gas in low-income housing and various provisions relating to renewable
and low-carbon gases.

There are a number of investment support schemes available for individual self-
consumption operations. Pursuant to Article L. 315-1 of the French Energy Code, "The
self-producer's installation may be owned or managed by a third party. The third party
may be entrusted with the installation and management, including maintenance, of the
production facility, as long as it remains subject to the self-producer's instructions. The
third party itself is not considered a self-producer".

Amendments were introduced by the APER law of 2023, to clarify the contract
concluded when the local authority acts as a public purchaser in a self-consumption
operation. Article 331-5 of the Energy Code stipulates that: "under the conditions set
out in the Public Procurement Code, contracting authorities and contracting entities
defined respectively in Articles L. 1211-1 and L. 1212-1 of the same code may use a
public procurement contract to meet their needs for electricity produced from
renewable sources mentioned in Article L. 211-2 of this code:

1° With a third party mentioned in article L. 315-1 for the implementation of an individual
self-consumption operation mentioned in the same article L. 315-1. This contract may
entrust the holder with the installation, management, upkeep and maintenance of the
production facility, as long as it remains subject to the instructions of the self-
producer".

2° As part of a collective self-consumption operation mentioned in article L. 315-2 with
one or more producers participating in this operation;

(...)

The duration of the contract is defined taking into account the nature of the services
and the depreciation period of the installations necessary for their performance,
including when the contracting authority or entity does not acquire these installations".

It may also be the case that, in the context of a self-consumption operation, the self-
producer seeks to make use of surplus energy production, i.e. the part that has not
been consumed. Article L. 315-5 of the French Energy Code specifies the extent to
which surplus production can be valorized: "Electricity injections into the public
distribution network carried out as part of a self-consumption operation from an
electricity production facility, whose maximum installed power is set by decree?, and
which exceed the consumption associated with this self-consumption operation are, if
not sold to a third party, transferred free of charge to the operator of the public
electricity distribution network to which this production facility is connected and
attached to the latter's balancing perimeter.

24 Article D. 315-10 of the French Energy Code: power less than 3 kilowatts.
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These injections are then allocated to the technical losses of this network".

3.6.2. Direct electricity sales contract

What are known in contractual practice as power purchase agreements, or PPAs, are
understood in EU law as "a contract by which a natural or legal person agrees to
purchase renewable energy directly from a producer"?. Under the influence of EU
law?®, French law has sought to define them as "any contract for the sale of electricity,
from a producer connected to the continental metropolitan network to an end
consumer for final consumption or to a network operator for its losses, without
subsequent transfer". Since the APER law, French law has embraced a singular concept
of PPA, with its own definition and legal regime. In contractual practice, there are other
types of PPA contracts? : bilateral contracts between one or more consumers and the
producer(s) (corporate PPA); contracts for the physical delivery of electricity on site
(where the production unit is directly connected to the same site as the consumers), or
off site (where the electricity will transit over the grid, as the production units will be
far from the consumers' sites). The French model for direct electricity sales contracts
is therefore narrower than contractual practice.

A particular feature of French law is that electricity producers who enter into a contract
for the direct sale of electricity are subject to a system of administrative authorization
(article L. 333-1, Energy Code). The APER law extended the principle of supply
authorization (which applies to electricity suppliers wishing to purchase electricity for
resale to end consumers, or to network operators for their losses). However, if
electricity producers do not hold a supply authorization, they may designate a third
party (who may be the producer or the supplier), which itself holds this authorization,
to assume by delegation the obligations that should have been imposed on it (these
are the obligations imposed on an electricity supplier with regard to end consumers).
The decree of June 27, 2024%® sets out the legal framework for direct electricity sales
contracts, including the substantive, procedural and formal requirements for producers
to obtain prior authorization to conclude such contracts.

The APER law has finally clarified the legal rules applicable when public bodies wish to
purchase renewable energy through direct sales contracts. Public purchasers may
enter into a direct sales contract with a producer to meet their needs, within the limits
set by public procurement law.

25 Directive (EU) 2018/2001 of the European Parliament and of the Council of December 11,
2018 on the promotion of the use of energy from renewable sources, OJ L 328, 21.12.2018, p.
82-209, Article 2, 14q.

26 Article L. 333-1, Energy Code.

273, Andrieu, L. De Fontenelle, "La valorisation de |'électricité produite par de I'énergie
photovoltaique: analyse juridique des modéles de vente et d'autoconsommation", in D. Bailleul,
H. Claret (dir.), Le développement de I'énergie photovoltaique. Modéles juridiques, Presses
Universitaires Savoie Mont-Blanc, 2022, pp. 211-233.

28 JORF n°0151 of June 28, 2024.
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Article L. 331-5 of the French Energy Code: "Under the conditions set out in the French
Public Procurement Code, the contracting authorities and contracting entities defined
respectively in Articles L. 1211-1 and L. 1212-1 of the same code may use a public
procurement contract to meet their needs for electricity produced from renewable
sources mentioned in Article L. 211-2 of this code:

(...)

The duration of the contract is defined taking into account the nature of the services
and the depreciation period of the installations necessary for their performance,
including when the contracting authority or entity does not acquire these installations".
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4. Portugal Report

Filipe de Vasconcelos Fernandes, PhD in Tax Law. Assistant Professor at the University
of Lisbon School of Law. Associate Researcher at Research Centre for European,
Economic, Financial and Tax Law (CIDEEFF). Member of the Board of the Portuguese
Association for the Promotion of Hydrogen (Ap2H2) and Executive Director of the
Hydrogen Engineering and Economics Course.

4.1. Introduction

There is a consensus, between academics and policymakers, that the progressive
growth of seaport activity brings with it many challenges, namely increased energy
consumption and pollution, making it one of the sectors with the greatest
preponderance for the implementation of renewable energy projects.

Above all, ports are central to the development of several energy vectors, from offshore
wind through wave energy. At the same time, they play a key role for the local supply
chain, logistics and supporting infrastructure (e.g. storage of components).

Additionally, and with more emphasis on the policy of recent years — as we will see,
with strong impetus from the European Union (“EU”) —it is expected that ports will also
have a prominent role in the production and distribution of renewable hydrogen.

As is usually the case, the development of renewable energy projects in port areas is
significantly influenced by specific legislative frameworks that provide structure and
clarity for investors, whether public or private (including shared investment scenarios).

At this level, Portugal's strategic location along the Atlantic coast offers significant
potential for renewable energy projects, particularly in seaport areas — wave energy
being a paradigmatic example, with Viana do Castelo and Leix6es?® being excellent
examples in terms of connecting the port ecosystem to decarbonization and the use of
renewable energy.

2 n 2020, Eco Wave Power entered into a Concession Agreement with the Port of
Leixdes or APDL (“Administracdo dos Portos do Douro, Leixdes e Viana do Castelo”), to use an
area potentially suitable for the construction, operation, and maintenance of a wave energy
power station of up to 20 MW in four locations owned and operated by APDL. According to
information provided by AICEP — Portuguese Trade & Investment Agency, the project aligns with
Portugal’'s renewable energy goals, which include generating 85% of its electricity from
renewable sources by 2030. The first phase of this project follows the approval received in
March 2024 from APDL for construction, backed by a performance bond issued by Eco Wave
Power to ensure the project’s completion within two years.
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At the same time, the development of offshore wind Portuguese ports will play an
increasing role, contributing to the achievement of the ambitious goals that the EU has
at this level — the revised Renewable Energy Directive (“RED IlI”), adopted in 2023
(Directive (EU) 2023/2413 of the European Parliament and of the Council of 18 October
2023%°), sets an EU target for renewables of at least 42.5%, which will require that the
installed wind capacity grows to more than 500 GW by 2030.

More recently, the Fuel EU Maritime Regulation (Regulation (EU) 2023/1805 of the
European Parliament and of the Council of 13 September 20233'") supports the
transition towards a more sustainable transport sector, by mandating the gradual
uptake of renewable and low-carbon fuels and the use of onshore power supply in
ports from 2030 onwards®.

The ports of Aveiro, Figueira da Foz and Setubal (as well as Leixdes and Viana do
Castelo) are already members of WindEurope’s Ports Platform, where 35 European
ports with active operations and interests in offshore wind share best practices and
engage with industry and policymakers.

Considering the above, it is crucial to identify which legislation is applicable, what gaps
exist and, above all, what the main priorities are in terms of policy, considering
international trends and the geostrategic and economic importance of national
seaports.

4.2.Legal framework corresponding for the
implementation of renewable energy projects
in port systems

We will begin by analysing the legislation applicable to the implementation of renewable
projects in maritime port systems.

39 Amending Directive (EU) 2018/2001, Regulation (EU) 2018/1999 and Directive
98/70/EC as regards the promotion of energy from renewable sources, and repealing Council
Directive (EU) 2015/652.

310n the use of renewable and low-carbon fuels in maritime transport, and amending
Directive 2009/16/EC.

32 With particular emphasis, in Recital 5 of the Regulation, it is mentioned that “Due to
the international nature of shipping, ship operators may easily bunker in third countries and
carry large amounts of fuel, which could also contribute to a risk of loss of competitiveness of
Union ports in comparison to non-Union ports. That situation could lead to carbon leakage and
detrimental effects on the competitiveness of the sector if the availability of renewable and low-
carbon fuels in maritime ports under the jurisdiction of a Member State is not accompanied by
requirements for their use that apply to all ships arriving at and departing from maritime ports
under the jurisdiction of Member States”. Therefore, ports are also not immune to the
phenomenon of carbon leakage and the associated adverse consequences.
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Considering the above, the main goal of this Chapter will also be to analyse the legal
framework in Portugal to allow the implementation and development in port systems of
infrastructures and facilities for the production, consumption and management of
renewable energies.

For these purposes and considering that the Constitution of the Portuguese Republic
(“Constituicdo da Republica Portuguesa”) has specific mechanisms for receiving and
recognising International Law?®® and European Law?** in the Portuguese legal order, we
will begin with these sources of law and then move on to analyse the relevant national
legislation, both that relating to the implementation of renewable projects and to the
activity of ports themselves.

In some cases, we can refer to mere “soft law” instruments, if they prove adequate for
defining the regulatory framework that is globally applicable (or in any way relevant) to
renewable projects in a port context.

4.2.1. International legal framework

As previously mentioned, the development of renewable energy projects in Portugal's
port areas is influenced by several international legal frameworks that establish
principles and obligations for energy cooperation, environmental protection, and
investment.

At this level, the main relevant instruments are as follows:
1) United Nations Convention on the Law of the Sea (UNCLOS)

UNCLOS?®*® grants coastal states sovereign rights to manage and develop energy
resources in their territorial sea, Exclusive Economic Zone (“EEZ”), and continental
shelf.

Article 2 establishes the sovereignty of coastal states over their territorial sea (up to 12
nautical miles), including seabed and subsoil, meaning states can regulate and develop
offshore renewable energy in this area.

33 Article 8(4) of the Constitution of the Portuguese Republic: “The provisions of the
treaties governing the European Union and the rules emanating from its institutions, in the
exercise of their respective competences, shall apply in the internal order, in the terms defined
by Union law, with respect for the fundamental principles of the democratic rule of law”.

34 Article 8(2) of the Constitution of the Portuguese Republic: “The rules contained in
international conventions that have been duly ratified or approved shall be in force in the
domestic legal system after their official publication and for as long as they are internationally
binding on the Portuguese State”.

35 Duly ratified by Portugal.
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Article 56 grants exclusive rights to coastal states for the exploration, exploitation,
conservation, and management of natural resources (including renewable energy) in
the EEZ (up to 200 nautical miles).

Article 60 allows coastal states to construct and regulate installations and artificial
structures, such as offshore wind farms, tidal energy plants, and floating solar panels,
in the EEZ. It also requires them to remove disused installations to prevent hazards to
navigation.

These provisions ensure that ports and adjacent waters are under national jurisdiction,
allowing governments to regulate and grant permits for renewable energy projects
within their territory and EEZ.

At the same time, UNCLOS establishes environmental protection obligations, crucial for
mitigating the impact of renewable projects on marine ecosystems.

Article 192 obliges States to protect and preserve the marine environment, meaning
renewable energy projects must adhere to environmental regulations.

Article 194 requires states to take measures to prevent, reduce, and control pollution
from installations and structures (such as wind or solar farms).

Article 206 mandates Environmental Impact Assessments (EIAs®*) before approving
projects that could significantly impact the marine environment.

It follows from the above that renewable projects in ports (such as floating solar panels
or offshore wind farms) must comply with UNCLOS obligations regarding pollution
control, marine biodiversity protection, and impact assessments.

Additionally, renewable energy structures in ports must not interfere with international
navigation or safety.

At this level, Article 58 ensures that renewable energy projects in the EEZ respect the
freedom of navigation of other states.

Article 60(7) states must ensure that installations (like offshore wind turbines) do not
interfere with major shipping routes.

Article 225 requires states to ensure that enforcement measures related to
environmental protection do not unnecessarily interfere with international maritime
traffic.

36 In Portugal, as we will see later, this entity is the Portuguese Environment Agency, I.P.
(APA). a public institute that is part of the indirect administration of the State, under the
supervision of the Ministry of the Environment, with administrative and financial autonomy and
its own assets.
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UNCLOS also grants States control over their continental shelf, allowing for the
construction of offshore renewable energy facilities.

Article 76 defines the continental shelf where a state has rights over resources,
including wind and tidal energy.

Article 80 allows states to regulate artificial islands and installations on their continental
shelf.

As a conclusion, ports must ensure that offshore renewable energy projects do not
obstruct navigation routes or violate maritime rights under UNCLOS, and that offshore
wind or tidal energy projects in deeper waters must comply with continental shelf
regulations under UNCLOS.

As we will see below, there is national legislation that, in some way, complements what
already follows from UNCLOS, with relevance to the activity of posts.

2) Paris Agreement

The Paris Agreement, adopted in 2015 under the United Nations Framework
Convention on Climate Change (UNFCCC?¥), is a legally binding international treaty
aimed at limiting global warming and promoting sustainable energy transitions.

The key objectives are, respectively: limit global temperature rise to well below 2.° C
above pre-industrial levels and pursue efforts to keep it at 1.5°C; Achieve net-zero
emissions by the second half of the 21st century, increase climate resilience and
adaptability and align financial flows with low-carbon and sustainable development.

Ports consume large amounts of energy for cargo handling, lighting, logistics, and ships
docked at berth. At this level, the Paris Agreement’s Article 4.1% requires countries to
develop low-emission technologies, encouraging (at least): onshore renewable energy
to power port operations; solar and wind farms near ports to supply clean electricity;
and shore-to-ship power (cold ironing) to replace fossil fuel use when ships are
docked?°.

Still under the scope of the Paris Agreement, many ports are in coastal areas with
strong wind and solar resources, making them ideal locations for, at least: offshore

37 The UNFCCC is the United Nations process for negotiating an agreement to limit
dangerous climate change.
38 Article 4.1 encourages countries to reduce emissions across all sectors, including
maritime transport and port activities.
3% Article 4.2 requires countries to submit Nationally Determined Contributions (NDCs),
which often include clean energy in ports.
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wind farms (fixed or floating turbines); floating solar farms in port waters or tidal and
wave energy installations*°.

The Paris Agreement requires developed nations to mobilize financial resources for
clean energy projects, which can benefit ports through funding: solar and wind energy
projects in port areas, green hydrogen infrastructure for fuelling ships and energy
efficiency upgrades in port facilities*'.

As is generally recognized, ports are vulnerable to rising sea levels, storms, and
extreme weather conditions*2. The Paris Agreement includes measures to increase
resilience at the following levels: elevated and storm-resistant port infrastructure;
floating renewable energy farms to maintain power supply despite flooding and smart
grids and battery storage to improve energy security:.

Finally, the Paris Agreement Article 6 allows countries to trade carbon credits,
benefiting ports that invest in renewable energy. So, depending on the national regimes
created in the meantime, ports that install wind, solar, or hydrogen infrastructure can
sell carbon credits* and receive funds to support zero-emission shipping corridors
powered by renewables.

At this level, without prejudice to subsequent references to European law, it should be
noted that on 1 January 2024, the EU extended the coverage of its Emissions Trading
System (ETS*®) to incorporate the maritime sector, as part of the broader EU ETS
reform that came into force in June 2023. Therefore, the EU ETS now includes
emissions from large ships departing from and arriving in EU ports, regardless of their
flag.

40 Article 6 allows countries to trade carbon credits, incentivizing offshore renewable
energy projects.

41 Articles 9.1 and 9.3.

42 Article 7.1 calls for enhanced climate adaptation, including in critical infrastructure like
ports.

43 Article 8.1 recognizes the need to address loss and damage caused by climate change
impacts, such as rising sea levels in coastal ports.

44 Article 6.2 enables bilateral carbon credit trading.

45 The legislative framework of the EU ETS is spelled out in the ETS Directive (Directive
2003/87/EC of the European Parliament and of the Council of 13 October 2003 establishing a
system for greenhouse gas emission allowance trading within the Union and amending Council
Directive 96/61/EC) - in the consolidated version currently in force. More recently, Decree-Law
101/2024 of December 4 introduces several amendments to Decree-Law 12/2020 of April 6 -
which established the legal regime on European greenhouse gas emission allowance trading
applicable to stationary installations—in partial transposition of the Directive (EU) 2023/959 of
the European Parliament and of the Council of 10 May 2023 (amending ETS Directive and
Decision (EU) 2015/1814 concerning the establishment and operation of a market stability
reserve for the Union greenhouse gas emission trading system).
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The system covers emissions generated when ships are docked in EU ports and during
journeys within the EU, with an additional inclusion of 50% of emissions from trips to or
from non-EU countries.

The extended system will initially cover CO2 (carbon dioxide) emissions only, with CH4
(methane) and N20 (nitrous oxide) scheduled for inclusion from 2026 onward.

To ensure a smooth transition, the surrender obligations will be phased in between
2025 and 2027:

(i) 2025: firms must surrender EU Allowances (EUAs) covering 40% of their
emissions reported for 2024;

(ii) 2026: for 70% of their emissions reported for 2025;

(iii) 2027 onwards: for 100% of their reported emissions in the previous year.

3) United Nations Sustainable Development Goals (SDGs)

The United Nations Sustainable Development Goals (SDGs) provide a global framework
for sustainable development, guiding policies and investments in renewable energy
projects —including in the relationship with Portuguese ports.

These projects align with multiple SDGs by reducing carbon emissions, promoting clean
energy, protecting marine ecosystems, and ensuring economic resilience.

Below are the most relevant SDGs and their connection with renewable projects in a
port context:

- SDG 7 - Affordable and Clean Energy

Promotes the use of renewable energy sources (offshore wind, solar, and hydrogen) in
port operations.

Supports shore-side electricity (cold ironing) to reduce ship emissions at berth.
Encourages energy efficiency in port infrastructure.

- SDG 8 - Decent Work and Economic Growth
Boosts green jobs in renewable energy, engineering, and maritime sectors.

Strengthens Portugal's blue economy, enhancing competitiveness in sustainable
shipping and logistics.

- SDG 9 - Industry, Innovation, and Infrastructure
Supports modern, low-carbon port infrastructure, including green hydrogen refuelling

stations and electric charging points for ships.
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Encourages innovation in offshore wind and floating solar farms near ports.
- SDG 13 - Climate Action

Helps Portugal meet its Paris Agreement commitments by reducing greenhouse gas
emissions from maritime transport

Enhances climate resilience by integrating floating renewable energy solutions to adapt
to rising sea levels.

- SDG 14 - Life Below Water

Encourages environmentally sustainable port development that minimizes harm to
marine ecosystems.

Supports projects that integrate marine biodiversity protection with renewable energy
(e.qg., artificial reefs near offshore wind farms).

4) Other International Instruments

Additionally, we can also briefly mention other Potentially Relevant International
Instruments.

- International Maritime Organization (IMO) Regulations:

(i) MARPOL Convention“® (Annex VI), which limits air pollution from ships,
pushing ports to provide shore power (cold ironing) from renewable sources
and encourages low-sulphur and zero-emission fuels, such as green
hydrogen produced in ports;

(ii) IMO Initial GHG Strategy (2018), which aims for a 50% reduction in shipping
emissions by 2050, incentivizing green energy projects in ports and
encourages zero-emission shipping corridors between ports powered by
renewables; and

(iii) Energy Efficiency Design Index (EEDI) & Carbon Intensity Indicator (ClII),
which require ships to reduce carbon intensity, increasing demand for
renewable fuels and port-based clean energy solutions.

- The WTO Agreement on Subsidies and Countervailing Measures (SCM)#’, which
regulates government support for renewable energy projects: (i) prohibits unfair
subsidies that distort trade but allows certain green energy incentives; and (ii)
permits subsidies for research, infrastructure, and environmental projects if they
comply with WTO rules.

46 The International Convention for the Prevention of Pollution from Ships.

47 Portugal has been a WTO member since 1 January 1995 and a member of General
Agreement on Tariffs Trade (GATT) since 6 May 1962. The EU itself is also a member of the
WTO.
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4.2.2. European Regulations and Directives

The development of renewable energy projects in Portugal's ports is influenced by
several EU Regulations and Directives that establish the legal framework for renewable
energy promotion, spatial planning, and environmental protection.

Below are the most relevant ones:
1) Maritime Spatial Planning Directive (MSP) — Directive 2014/89/EU

The Maritime Spatial Planning Directive (MSP#8) establishes the legal framework for the
sustainable management and use of marine and coastal areas across the EU.

The Directive is essential for renewable energy projects in maritime spaces, ensuring
that such developments are compatible with other sea uses like shipping, fishing, and
conservation.

For renewable energy projects in Portuguese ports, MSP is particularly important for
defining suitable areas for offshore wind farms, wave energy, and other renewable
installations.

Below are the key articles from MSP that are particularly relevant to renewable energy
projects in Portuguese ports:

Article 4 — Maritime Spatial Planning: requires EU member states to implement maritime
spatial plans, which helps identify areas in Portuguese ports suitable for renewable
energy installations.

Article 6 — Cooperation in Planning: mandates cooperation between member states on
cross-border maritime spatial planning, facilitating collaboration on offshore energy
projects in Portugal and surrounding waters.

Article 8 — Stakeholder Involvement: ensures public participation and consultation with
stakeholders, including local communities and port authorities, in the planning process
for maritime spatial areas.

2) Environmental Impact Assessment (EIA) Directive — Directive 2011/92/EU
(amended by Directive 2014/52/EU*°)

48 Directive 2014/89/EU of the European Parliament and of the Council of 23 July 2014
establishing a framework for maritime spatial planning.

49 Directive 2014/52/EU of the European Parliament and of the Council of 16 April 2014
amending Directive 2011/92/EU on the assessment of the effects of certain public and private
projects on the environment.
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The Environmental Impact Assessment (EIA) Directive® ensures that major projects,
including renewable energy installations, are thoroughly assessed for their potential
environmental impacts.

This Directive is crucial for ensuring that renewable energy projects in ports meet EU
standards for environmental protection, particularly in sensitive coastal and marine
environments. It requires an evaluation of the effects on biodiversity, marine
ecosystems, and local communities before any project can proceed.

The following articles of the EIA Directive are important for renewable energy projects
in Portuguese ports:

Article 3 - Projects Requiring Assessment: defines the types of projects that must
undergo an EIA, including renewable energy projects in ports.

Article 5 - EIA Process and Public Participation: outlines the steps for public
consultation during the environmental assessment process, ensuring that stakeholders
in port areas can provide input on renewable energy projects.

Article 7 — Transboundary Impacts: applies when renewable energy projects in ports
may have cross-border environmental impacts, ensuring that such projects are
assessed in cooperation with neighbouring countries.

3) Trans-European Energy Networks Regulation (EU) 2022/869

The Trans-European Energy Networks (TEN-E) Regulation® supports the development
of key energy infrastructure projects across Europe, including renewable energy
projects.

It designates Projects of Common Interest (PCI) that are considered essential for
achieving EU energy goals. For renewable energy in Portuguese ports, this regulation
can accelerate the development of offshore wind farms and other renewable projects
by prioritizing them for permits and funding, ensuring integration into the EU’s wider
energy infrastructure.

Here are the most important articles from the TEN-E Regulation that impact renewable
energy projects in Portuguese ports:

%0 Directive 2011/92/EU of the European Parliament and of the Council of 13 December
2011 on the assessment of the effects of certain public and private projects on the environment.
1 Regulation (EU) 2022/869 of the European Parliament and of the Council of 30 May
2022 on guidelines for trans-European energy infrastructure, amending Regulations (EC) No
715/2009, (EU) 2019/942 and (EU) 2019/943 and Directives 2009/73/EC and (EU) 2019/944,
and repealing Regulation (EU) No 347/2013.
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Article 3 - Projects of Common Interest (PCl): identifies critical renewable energy
projects, such as offshore wind farms in ports, which are vital for achieving EU energy
goals.

Article 6 — Permitting and Implementation: fast-tracks the permitting process for
Projects of Common Interest, facilitating the development of renewable energy
infrastructure in Portuguese ports.

Article 13 — Transparency and Public Participation: promotes transparency and public
consultation for PCI projects, ensuring that stakeholders in Portuguese ports are
involved in the planning and development of renewable energy projects.

4) Renewable Energy Directive (RED Ill) — Directive (EU) 2023/2413

The Renewable Energy Directive (RED III°?) is a crucial piece of European legislation
designed to increase the share of renewable energy in the EU’s energy mix. It sets
binding national targets and provides the framework for renewable energy production
and consumption across member states.

For Portugal, this Directive plays a key role in driving renewable energy projects,
including those in port areas, by setting targets and facilitating licensing processes. It
also seeks to simplify procedures for renewable energy developments, enabling faster
project implementation in complex areas like ports.

Here are the most relevant articles from RED IIl for renewable energy projects in
Portuguese ports:

Article 3 — National Renewable Energy Contributions: Sets binding national renewable
energy targets, which directly impact the renewable energy strategies, including in
Portuguese ports.

Article 4 — Renewable Energy Shares in Transport: Encourages the use of renewable
energy in transport, including maritime transport, which is critical for integrating
renewable energy into ports.

Article 15 - Licensing and Simplified Procedures: Simplifies the licensing process for
renewable energy projects, including those in ports, reducing bureaucracy and
accelerating implementation.

52 Directive (EU) 2023/2413 of the European Parliament and of the Council of 18 October
2023 amending Directive (EU) 2018/2001, Regulation (EU) 2018/1999 and Directive 98/70/EC
as regards the promotion of energy from renewable sources, and repealing Council Directive
(EU) 2015/652.
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Article 24 - Renewable Energy Communities: Supports local renewable energy
projects, including in port areas, by promoting the creation of renewable energy
communities and local involvement.

4.2.3. Renewable Energy Legal Framework
1. Decree-Law 15/2022, of January 1453

This Decree-Law regulates Self-Consumption Production Units (UPACs), enabling
entities like ports to generate their own renewable energy.

Article 1: defines the legal framework for UPACs, allowing ports to install renewable
energy systems for self-consumption (such as solar panels or small wind turbines).

This promotes greater energy autonomy in port operations. Ports can install solar
panels on storage facilities, terminals, or quay walls, or use small-scale wind turbines
in adjacent areas to generate their own electricity. This contributes to reducing
operational costs and enhances the environmental sustainability of port operations.

Article 6: details the communication and registration process for UPACs with the
competent authority. Ports wishing to generate their own renewable energy must
follow this process, making it relevant for self-sustainable energy management in the
port context.

Article 10: regulates the connection of UPACs to the national grid, which is essential
for ports that wish not only to consume but also to sell surplus energy generated to the
grid.

For ports that generate more renewable energy than they can immediately use, this
article facilitates the integration of surplus energy into the grid. This can help offset the
cost of energy consumption in the port and generate income from selling the excess
energy back to the utility provider. For instance, if a port installs a large-scale solar
installation, any excess power can be fed into the grid, benefiting from net metering.

2. Decree-Law 30-A/2022, of April 18>

This Decree-Law aims to simplify administrative procedures for renewable energy
projects in Portugal, with a focus on accelerating the development of renewable energy
infrastructure.

53 Establishes the organization and functioning of the National Electricity System,
transposing Directive (EU) 2019/944 and Directive (EU) 2018/2001.
% Approves exceptional measures aimed at ensuring the simplification of procedures for
producing energy from renewable sources.
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Article 1: establishes the general objective of simplifying and speeding up the approval
process for renewable energy projects, including those that could be relevant for port
areas, such as offshore wind farms or solar energy installations.

Article 2: describes the projects covered by this simplification process, emphasizing
renewable energy projects and storage facilities. This can apply to port operations that
wish to integrate renewable energy systems.

Article 7: clarifies that renewable energy projects, such as floating wind farms or
offshore solar installations, may not require certain licenses if they fulfil specific criteria,
streamlining the licensing process.

Ports considering renewable energy projects will benefit from the reduced bureaucratic
burden.

3. Decree-Law 116/2024, of December 301"

This Decree-Law extends and adapts the exceptional measures set out in Decree-Law
30-A/2022, which relate to renewable energy project approvals.

Article 1: extends the simplification measures introduced by Decree-Law 30-A/2022
until December 31, 2026, ensuring that renewable energy projects continue to benefit
from reduced administrative barriers.

Article 4: provides for the accelerated licensing of renewable energy projects in certain
zones, including ports, which might be designated as areas of interest for renewable
energy installation.

4. Ordinance 298/2023, of October 4t"¢

This Ordinance plays a pivotal role in the context of renewable energy and
technological innovation in the maritime sector, specifically for offshore renewable
energy projects.

This Ordinance focuses on creating a technological innovation zone off the coast of
Viana do Castelo, Portugal, dedicated to testing and implementing renewable energy
technologies, particularly floating wind farms.

Ports located along the coastline, especially those in deep-water regions, may benefit
from this innovation zone by exploring the installation of floating wind farms or other
offshore technologies. Such ports can serve as hub points for assembling, servicing,
and maintaining floating wind farms or other offshore renewable installations.

% Extends exceptional measures to simplify procedures for producing energy from
renewable sources.
% |t proceeds to delimit the technological free zone (ZLT) for renewable energies of
oceanic origin or location off the coast of Viana do Castelo.
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Article 2: delimits the geographic area of the innovation zone, which can be used for
testing and deploying ocean-based renewable energy technologies. Ports located near
this zone can benefit from more flexibility and conditions for deploying renewable
energy projects like floating wind farms.

Article 4: establishes the requirements and the process for applying for projects in the
innovation zone, enabling ports to actively participate in the development of offshore
renewable energy, particularly floating wind.

Article 6: regulates the specific conditions for integrating renewable energy systems
with port operations, promoting the adaptation of ports to host large-scale
technological renewable energy projects.

4.2.4. Legal Framework for Ports

The legal framework for ports in Portugal governs various aspects of port operations,
including the development of renewable energy projects. The laws cover port
management, environmental regulations, energy regulations, and licensing for
renewable projects within port areas.

Below is a detailed description of the key legal framework and relevant forms for the
implementation of renewable energy projects in Portuguese ports.

1. Decree-Law 298/93, of August 31

Decree-Law No. 298/93 governs the general regime for public ports in Portugal, setting
the legal framework for their operation and management.

It lays out the responsibilities of port authorities and the procedures for granting
concessions, which are critical for any new developments or projects in port areas.

This Decree-Law is essential for renewable energy developers wishing to install
energy-producing infrastructure in port areas. It provides the legal framework for
acquiring space and permissions within ports for energy generation projects. This is
important for any installations, such as wind turbines or solar panels, as it regulates the
use of port areas and the allocation of space for such purposes.

Article 1: defines the general port system, and the authority of port authorities, which
includes the responsibility for granting permission for renewable energy projects in port
areas.

Article 10: outlines the conditions for authorizations and grants to use space in public
ports for specific activities, including renewable energy installations.

Article 14: covers the use of public property and allows the lease of land or
infrastructure for renewable energy projects, enabling the installation of solar energy
systems or offshore wind turbines in port areas.
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2. Law 58/2005, of December 29" (Water Law®’)

It has a direct connection with the subject of EIAs and, as well, with the use of public
waters (including the sea), and may result in additional requirements compared to
those resulting from the legislation already presented and discussed.

3. Decree-Law 15/2022, of March 148

Decree-Law No. 15/2022 aims to simplify and streamline the regulatory procedures
involved in the development of renewable energy projects in Portugal.

This Decree-Law directly impacts port-based renewable energy projects by reducing
bureaucratic hurdles. The simplified processes for licensing and environmental review
allow projects such as wind farms, solar power installations, and energy storage
solutions within port areas to move forward more quickly.

Article 1: establishes goals for the acceleration of renewable energy projects, which is
important for energy production in port areas.

Article 2: speeds up the administrative procedures for obtaining the necessary permits
for renewable energy installations.

Article 6: provides for streamlined licensing, making it easier for port authorities to
develop and integrate renewable energy technologies within port infrastructure.

4. Decree-Law No. 151-B/2013, from October 315t°

Decree-Law No. 151-B/2013 outlines the Environmental Impact Assessment (EIA)
process in Portugal. The law ensures that projects which may have significant
environmental consequences undergo a thorough evaluation before being approved.
This includes assessing the cumulative impact of multiple projects on the environment.

For renewable energy projects in port areas, such as offshore wind farms, floating solar
panels, or energy storage systems, an EIA is required if the project has a significant
environmental impact. This law ensures that such projects are implemented in an
environmentally responsible manner, minimizing negative effects on ecosystems,
water bodies, and marine life.

7 Approves the Water Law, transposing into national law Directive No. 2000/60/EC of
the European Parliament and of the Council of 23 October, and establishing the bases and
institutional framework for sustainable water management.

%8 Already mentioned in Il - (c).

%9 |t establishes the legal framework for the environmental impact assessment (EIA) of
public and private projects likely to produce significant effects on the environment, transposing
Directive No. 2011/92/EU of the European Parliament and of the Council of 13th December on
the assessment of the effects of certain public and private projects on the environment.
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Therefore, for renewable energy projects in port areas, developers will still need to
comply with Decree-Law No. 151-B/2013 to ensure that any significant environmental
effects are assessed. However, Decree-Law No. 15/2022 ensures that the process of
obtaining approvals is faster and more efficient, including offering simplified EIAs for
certain renewable projects. If a project in a port area qualifies for these simplified
procedures, it can proceed more quickly, reducing the overall time and cost involved in
the development process.

Article 5: specifies that projects that may have significant environmental effects,
including renewable energy projects in ports, must undergo a detailed EIA.

Article 10: outlines the procedural requirements for conducting EIAs, which are
necessary for any renewable energy project in a port environment, ensuring it adheres
to environmental regulations.

5. Other legislation
- Maritime Spatial Planning Framework (Decree-Law No. 38/2015, from March
12th60)

This Decree-Law establishes the framework for maritime spatial planning in Portugal,
ensuring that renewable energy projects align with environmental and socio-economic
objectives.

- Decree-Law No. 72/2022, from October 19t

Focused on energy storage and grid connection, this decree facilitates the integration
of renewable energy projects into national transmission and distribution networks. It
also includes incentives for port authorities to develop green energy infrastructures.

4.2.5. Regulatory Authorities
Diregcdo-Geral de Energia e Geologia (DGEG)

The DGEG oversees energy policy implementation and is responsible for issuing
licenses for renewable energy projects.

Entidade Reguladora dos Servigos Energéticos (ERSE)

ERSE regulates the energy market, ensuring fair competition and compliance with
national and EU energy regulations.

80 Develop Law No. 17/2014, of April 10th, which establishes the Bases of the Policy for
Planning and Management of the National Maritime Space.
11t amends the exceptional measures for the implementation of projects and initiatives
for the production and storage of energy from renewable sources.
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It should be added that, unlike what happens with electricity and natural gas, ERSE's
competence framework for Hydrogen is not yet defined at this time.

Agéncia Portuguesa do Ambiente (APA)

The APA is responsible for environmental impact assessments, ensuring that
renewable energy projects comply with ecological sustainability standards.

Autoridade da Mobilidade e dos Transportes (AMT)

AMT may have a relevant intervention if the relationship between renewable projects
and maritime transport is at stake.

National Maritime Authority (AMN)

Depending on the nature of the project, it cannot be ruled out that the National Maritime
Authority may have some type of intervention, whenever public and maritime domain
spaces under national sovereignty and jurisdiction are at stake.

4.2.6. Applicable tax incentives or benefits

The eligibility for incentives and tax benefits for renewable energy projects in ports
does depend on the nature of the entity developing the project. Different types of
entities—whether they are private companies, public entities, municipalities, port
authorities, or research institutions—may have different access to specific incentives,
tax benefits, and funding opportunities.

1. Private Companies

Private companies, including port operators and renewable energy developers, can
benefit from various tax credits, investment incentives, and EU funding programs.

Investment Tax Credit: private companies developing renewable energy projects,
such as wind turbines or solar installations, can access tax credits that allow them to
deduct part of their investment costs from their Corporate Income Tax (IRC).

Accelerated Depreciation (Corporate Income Tax): private companies can take
advantage of accelerated depreciation for renewable energy assets, which can help
reduce the taxable base and accelerate the financial return on investment.

EU Funding: private companies may apply for Horizon Europe, European Regional
Development Fund (ERDF), or European Investment Bank (EIB) funding, depending on
the project’s alignment with EU sustainability goals.

Under certain conditions, public companies (in particular, municipal public companies
or other companies that form part of the State's business sector) may also participate
in this type of projects.
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2. Public Entities and Port Authorities

Public entities and Port Authorities may face different requirements and opportunities
when it comes to accessing financial benefits for renewable energy projects.

Subsidies and Grants: Public entities might be eligible for subsidies or grants that are
not always available to private companies. These are often provided by national or
regional government bodies, including funds earmarked for sustainable urban
development, energy transition, or infrastructure modernization.

Tax Exemptions: Certain tax exemptions or reductions may apply specifically to public
entities or non-profit projects. For example, public entities might be exempt from
paying property tax on renewable energy infrastructure or receive reduced rates for
VAT on the purchase of green energy equipment.

EU Programs: Port authorities can also apply for EU funding programs that are aimed
at public sector infrastructure projects. These programs support regional development,
climate action, and energy transition, and often give preference to projects that involve
public-private collaboration or are in line with EU green objectives.

4.2.7. Other support mechanisms at European and national
level

Research institutions, universities, and research and development (R&D) entities
focused on innovation in renewable energy technologies can access different types of
incentives.

EU Grants for R&D: programs like Horizon Europe or ERC (European Research Council)
provide grants for research projects related to green technologies.

At the same time, universities or research centers can apply for funding to develop
innovative solutions for renewable energy deployment in ports, such as floating wind
turbines, offshore energy storage, or smart grid systems.

Public-Private Partnerships (PPP): universities or research centers can collaborate
with private companies in public-private partnerships to benefit from funding or tax
benefits that incentivize innovation in sustainable energy technologies.

Tax Exemptions for Research: entities focused on R&D activities may also benefit from
tax exemptions on income generated from research or technologies that are developed
for renewable energy.

4.2.8. Key Conclusions and Summary
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The development of renewable energy projects in Portuguese port areas is shaped by
a complex interplay of international, European, and national legal frameworks. These
frameworks not only establish clear guidelines for promoting sustainable energy
transitions but also ensure the protection of marine ecosystems and the compatibility
of such projects with existing maritime operations. By leveraging strategic port
locations, simplified licensing processes, and financial incentives, ports have the
potential to become key hubs for renewable energy innovation, directly contributing to
climate action goals while fostering economic growth and environmental resilience.

The conclusions summarized below reflect the critical aspects of this legal and
operational framework, highlighting opportunities and challenges for renewable energy
integration in port contexts.

1. Alignment with International Frameworks

International legal frameworks such as UNCLOS, the Paris Agreement, and the United
Nations Sustainable Development Goals (SDGs) emphasize the importance of fostering
renewable energy projects while maintaining environmental protection and respecting
navigational safety. These frameworks establish obligations for Portugal's ports to
integrate offshore renewable energy initiatives compliant with biodiversity
conservation, pollution control, and climate goals.

2. European Directives Supporting Local Priorities

EU directives and regulations, such as the Maritime Spatial Planning Directive, EIA
Directive, and Renewable Energy Directive (RED lll), provide a robust legal foundation
for planning and implementing renewable energy projects in Portuguese ports. They
streamline administrative processes, promote public participation, enforce
environmental impact assessments, and set ambitious renewable energy targets.

3. National-Level Simplification

Portuguese national legislation - particularly laws like Decree-Law 15/2022 and
Decree-Law 30-A/2022 —facilitates the development of renewable energy in port areas
by simplifying licensing procedures and enabling self-consumption projects.

4. Port as a Strategic Hub

Ports are critical infrastructure for renewable energy, supported by strong wind and
solar resources, large energy demand, and direct access to maritime transport
networks. The national and regional legislative frameworks encourage ports to
integrate energy storage, floating wind turbines, and shore-side electricity solutions
(cold ironing) to reduce carbon emissions.

5. Environmental Compatibility
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Renewable energy initiatives in port areas must adhere to strict environmental
protection standards. Legal provisions ensure that projects align with ElAs, protect
marine ecosystems, and mitigate potential transboundary impacts of installations such
as offshore wind farms or tidal energy systems.

6. Funding Opportunities and Incentives

Ports can benefit from European and national funding mechanisms, tax credits, and
accelerated depreciation measures for renewable energy installations.

Public-private partnerships (PPPs) and research collaboration further enhance
financing opportunities and technological innovation.

The table below provides a summary of the key legal, regulatory, and strategic aspects
related to the development of renewable energy projects in Portuguese port areas. This
overview synthesizes the international, European, and national legal instruments, as
well as the impacts and opportunities each presents for integrating sustainable energy
solutions into ports.
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Topic

Key
Instrument/Provision

Implications for Ports

International

UNCLOQOS, Paris

Govern jurisdiction, promote

Frameworks Agreement, SDGs renewable energy, ensure
environmental sustainability
European MSP Directive, EIA Establish renewable energy

Regulations/Directives

Directive, RED lll, TEN-E
Regulation

targets, simplify processes,
protect ecosystems

National Framework

Decree-Law 15/2022,
Decree-Law 30-A/2022

Enable self-consumption,
simplify licensing, encourage
offshore technologies

Environmental
Sustainability

UNCLOS Articles on
pollution control, EIA
Directive

Require EIAs and adherence
to pollution-prevention
measures for marine
conservation

Technological
Innovation Zones

Ordinance 298/2023

Support floating wind and
ocean renewables near ports

Tax Benefits and
Incentives

EU Funding, Investment
Tax Credits

Subsidies for green

innovation, corporate tax relief

on renewable projects

Stakeholder
Participation

MSP Article 8, EIA
Article 5

Emphasizes public and
stakeholder involvement in
planning and assessments

Climate Action Goals

Paris Agreement Article
4,SDG 13

Accelerate renewable
adoption to meet net-zero
emissions and increased
resilience

Regulatory Authorities

DGEG, APA, AMT, ERSE

Facilitate licensing,
environmental oversight, and
energy market regulation

APDL

% Port
Authority
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4.3. Analysis of the technical and legal
requirements for authorization, including
facilities for the production, consumption and
management of renewable energy

Currently, the requirements regarding authorization, including facilities for the
production, consumption and management of renewable energy do not have specific
rules for the ports segment.

Therefore, the detailed analysis of the applicable rules must be based on the nature of
the project - i.e. coupled with renewable production — and draw specific and
appropriate conclusions for the port sector, whenever applicable legislation results in
specific details for the latter.

4.3.1. Environmental Impact Assessment - Decree-Law No.
151-B/2013, from October 31¢

Environmental Impact Assessments (EIAs) are required for most large-scale renewable
energy projects in Portugal, including those in port areas.

This law regulates the procedure for conducting environmental assessments and
obtaining approval for projects that could have significant environmental impacts.

Article 5 requires that renewable energy projects (such as wind farms or solar farms)
undergo an EIA to assess the impact on marine environments, coastal areas, and local
ecosystems, which is highly relevant for port developments.

Article 10 clarifies the process for obtaining EIA approval from the Agéncia Portuguesa
do Ambiente (Portuguese Environment Agency - APA), which must evaluate the
environmental impacts and grant approval before the project proceeds.

4.3.2. Licensing renewable energy production projects

In Portugal, the licensing of renewable energy projects within seaports is governed by
a comprehensive legal framework that integrates general renewable energy regulations
with specific maritime and environmental legislation. Below is an overview of the key
legal instruments and their pertinent articles:

1. Decree-Law No. 15/2022, of January 14"
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This Decree-Law establishes the foundational legal framework for renewable energy
projects in Portugal, detailing procedures for licensing, operation, and oversight of
electricity production activities.

Article 4: Defines the scope of application, including renewable energy production
within maritime zones.

Article 18: Outlines the licensing requirements for electricity production, specifying the
need for a production license for installations exceeding certain capacities.

Article 19: details the procedure for obtaining a production license, including necessary
documentation and evaluation criteria.

Article 20: addresses the issuance of an operation license, required before
commencing commercial operation.

2. Decree-Law No. 38/2015, of March 12t

This Decree-Law establishes the legal framework for maritime spatial planning,
ensuring the sustainable use of maritime space, which includes seaports.

Article 5: Defines the objectives of maritime spatial planning, including the promotion
of renewable energy projects.

Article 14: Outlines the procedures for obtaining a Title for Private Use of Maritime
Space (TUPEM), which is mandatory for any private use of maritime space, such as
installing renewable energy infrastructures in seaports.

3. Decree-Law No. 97/2018, of November 27t

This Decree-Law regulates the EIA process for projects that may significantly affect
the environment, including renewable energy installations.

Article 1: establishes the scope of application, indicating which projects are subject to
EIA.

Article 3: Lists the types of projects requiring EIA, potentially encompassing large-
scale renewable energy projects in seaports.

Article 16: Details the public consultation process during the EIA.
4. Port Authority Regulations

Each Portuguese port authority may have specific regulations governing the installation
and operation of infrastructures within their jurisdiction.

These regulations typically address safety, navigation, and environmental protection.
It is essential to consult the specific port authority for detailed requirements.
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5. Licensing Process Overview

Maritime Space Authorization: Obtain a TUPEM from the Directorate-General for
Natural Resources, Safety, and Maritime Services (DGRM) as per Decree-Law No.
38/2015.

Environmental Impact Assessment — previously mentioned.

Production License: apply for a production license from DGEG in accordance with
Decree-Law No. 15/2022.

Operation License: After construction and before commencing operation, obtain an
operation license as specified in Decree-Law No. 15/2022.

Port Authority Approval: Secure necessary approvals from the relevant port authority,
ensuring compliance with local regulations.

6. Environmental and Urban Planning Legislation
Depending on the project's characteristics, additional legislation may apply, such as:

Decree-Law No. 555/99, of December 16'™: regulates urbanization and building, which
may be pertinent for onshore components of renewable energy projects associated
with seaports.

Decree-Law No. 80/2015, of May 14'™": establishes the Legal Regime of Territorial
Management Instruments, relevant for land-use planning in coastal areas.

4.3.3. Key Conclusions and Summary

The regulation of renewable energy projects in Portuguese port areas reflects a robust
legal framework aimed at harmonizing sustainable energy development with
environmental protection and maritime spatial planning. Environmental Impact
Assessments (EIAs) ensure that large-scale projects mitigate their impacts on
ecosystems, while streamlined licensing processes facilitate alignment with national
and international energy objectives.

Ports, as strategic maritime hubs, benefit from tailored legislation and administrative
procedures that enable renewable energy integration while safeguarding navigation,
safety, and biodiversity.

1. Environmental Impact Assessment - Decree-Law No. 151-B/2013

Environmental Impact Assessments (EIAs) play a critical role in ensuring that large-
scale renewable energy projects in Portuguese ports are sustainable and minimize
harm to ecosystems.
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Projects must comply with Article 5 of Decree-Law No. 151-B/2013, requiring
mandatory ElAs to evaluate impacts on marine environments and coastal areas before
approval.

Article 10 establishes that approval must be obtained from the Portuguese Environment
Agency (APA), which supervises and ensures adherence to environmental regulations.
This process guarantees that renewable energy installations align with national
environmental objectives.

2. Licensing Renewable Energy Production Projects

Licensing renewable energy projects within Portuguese ports involves multiple
administrative steps under a comprehensive legal framework.

Key Requirements:

Decree-Law No. 15/2022: articles 18-20 outline the licensing and operational
requirements, including mandatory production and operation licenses for larger
installations.

Decree-Law No. 38/2015: obtaining a Title for Private Use of Maritime Space (TUPEM)
is essential for establishing renewable energy infrastructures within maritime zones,
including ports.

Decree-Law No. 97/2018: establishes the EIA process for significant environmental
projects, further tied to public consultation to ensure transparency.

Port authorities have specific regulatory guidelines addressing operational and
navigational safety, making their approval critical for project deployment.

Multi-layered legislation on urban planning and territorial management must be
considered for onshore components of renewable infrastructure associated with ports.

The following table summarizes the primary legal and procedural elements involved in
the Environmental Impact Assessment and licensing of renewable energy projects in
Portuguese ports. It provides an organized overview of the key legislative instruments,
regulatory requirements, and operational implications, offering critical insights into the
pathways for implementing sustainable energy solutions in maritime spaces effectively.
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Topic

Key Instrument/Provision

Implications for Ports

Environmental

Decree-Law No. 151-

Mandatory EIA ensures

Impact Assessment B/2013 (Article 5, 10) projects meet environmental
sustainability criteria
Production Decree-Law No. 15/2022 Requires production and
Licensing (Articles 18, 19, 20) operation licenses for

commercial renewable
projects

Maritime Space
Authorization

Decree-Law No. 38/2015
(Articles 5, 14)

TUPEM enables private use of
maritime space for project
deployment

Port Authority
Regulations

Port-specific rules on
safety, navigation,
environmental protection

Approval ensures compliance
with local operational
guidelines

Urban Planning and
Territorial Laws

Decree-Law No. 555/99,
Decree-Law No. 80/2015

Govern land-use planning and
onshore infrastructure linked
to ports

Environmental
Oversight

Decree-Law No. 97/2018
(Article 1, 3, 16)

EIA-linked public consultation
guarantees transparency and
stakeholder input

4.4. Analysis of requirements for both pilot and
pre-commercial project infrastructures

In Portugal, the development of pilot and pre-commercial renewable energy projects in
port areas is governed by a combination of general renewable energy legislation and
specific regulatory measures designed to streamline procedures and promote
innovation. Below is a detailed overview of the applicable legal and regulatory
frameworks, including pertinent articles and provisions:

1. Decree-Law No. 15/2022, of January 14th

Article 18(3)(a):

specifies that licensing procedures for production units with an

installed capacity exceeding 1 megavolt-ampere (MVA) must be preceded by the
granting of a grid connection capacity title (Titulo de Reserva de Capacidade - TRC).

ConD . LENOES A
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2. Decree-Law No. 30-A/2022, of April 18™%2: aims to simplify procedures for
renewable energy projects, including pilot and pre-commercial infrastructures.

Article 4-A(4): outlines the process for prior communication with a deadline, allowing
for the outright rejection of applications lacking legally required documents within eight
days of submission

Article 4-A(5): provides that if no order for improvement or outright rejection is issued
within the legally prescribed period, the prior communication can still be rejected within
30 days from the date of submission, based solely on issues relating to the project's
compliance with applicable urban planning rules.

Articles 4-A(9) and 4-A(10): Limit the municipality's powers of successive control
after the 30-day period, preventing actions that could invalidate the execution of works
subject to prior communication.

Still at the level of this Decree-Law, other measures include:

Exemption from Prior Urban Planning Control: for generation, storage, and self-
consumption units with an installed capacity of up to 1 megawatt (MW).

Prior Communication with Deadline Procedure: for units with an installed capacity
exceeding 1 MW.

Reduced Deadlines for Mandatory Opinions: shortens the deadline for issuing
mandatory opinions to 10 business days; if no opinion is issued within this period, it is
considered that there is no opposition to the application.

Additional Compensation to municipalities: provides compensation of €13,500 per
MVA of allocated injection capacity, funded by the Environmental Fund.

Commencement of Operation Without License or Certificate: Allows power
generation, storage, and self-consumption units to commence operation without an
operating license or certificate, following notification to the DGEG and confirmation
from the grid operator that connection conditions are met.

3. Decree-Law No. 116/2024, of December 30™%%: extends the special measures
introduced in 2022 to simplify and accelerate procedures related to renewable
energy generation and storage projects until December 31, 2026.

52 Approves exceptional measures aimed at ensuring the simplification of procedures for
producing energy from renewable sources.
63 Extends exceptional measures to simplify procedures for producing energy from
renewable sources.
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4.5.Procedure requirements, administrative
procedures phases

Portugal has implemented a comprehensive legal and regulatory framework to support
the development of pilot and pre-commercial renewable energy projects in port areas.

This framework combines general renewable energy legislation with specific measures
aimed at simplifying procedures, reducing bureaucratic hurdles, and promoting
innovation in the renewable energy sector — and, for these purposes, must be
interpreted considering the solutions that may result from other special laws or from
the combined interpretation of more than one applicable law.

1) Injection Capacity Reserve Title (TRC): Obtained from the grid operator,
confirming the grid's capacity to accommodate the project's output.

2) Production License (Licenca de Producao): Granted by the DGEG, authorizing
the development of the electrical project and the supply of electricity to the
network.

3) Construction Permit (Alvara de Construc¢ao): Issued by the local municipality
where the power plant is to be located, typically requested after obtaining the
production license.

4) Operation License (Licenga de Exploragao): Also granted by the DGEG,
following an inspection to ensure the project has been built in accordance with
the conditions set out in the development permits.

4.6. Barriers to implementation - in particular, the
cases of offshore wind and green hydrogen

At this time, considering the legislation analysed and the evolution of the different
sources of renewable energy available or under development in Portugal, the following
barriers to the implementation of projects in the port context can be identified:

1) Regulatory Complexity, specially at the level of coordination between
multiple regulatory bodies can delay project approvals. As there is no specific regime,
hydrogen projects in ports require approval from several entities, such as the Port
Authority, the Portuguese Environment Agency (APA) and the Directorate-General for
Energy and Geology (DGEG).

2) High Initial Investment Costs, since offshore wind and hydrogen projects
require significant capital investment (CAPEX). Additionally, it cannot be ruled out that
OPEX values are still equally relevant.
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3) Infrastructure Adaptation, since existing port facilities must be upgraded to
accommodate renewable energy technologies.

4.7. Recommended Legal Reforms

1) Simplification of Permitting Procedures: while Decree-Law No. 15/2022 has
made strides in simplifying the licensing process, further efforts are needed to reduce
red tape and shorten processing times for permits. This could involve creating fast-
track permit pathways for renewable energy projects in ports, particularly smaller-scale
ones that have low environmental impact.

The creation of a single-window administrative service for renewable projects in port
areas would help centralize procedures, ensuring that all necessary approvals are
processed more efficiently and without the need for multiple interactions with various
agencies.

2) Integration of Renewable Energy into Port Master Plans

Incorporation of Renewable Energy Goals into Port Master Plans: port master plans
should be updated to explicitly incorporate renewable energy development as a
priority.

This can help resolve spatial conflicts by designating specific areas within the port for
renewable energy installations, such as solar rooftops, offshore wind turbines, or
battery storage facilities.

By proactively planning for renewable energy infrastructure, port authorities can avoid
clashes between port operations and renewable projects and provide clearer
guidelines for developers on where they can implement renewable energy systems.

3) Strengthening Grid Integration and Energy Storage Solutions

Improving Grid Access: there is a need to streamline and improve the grid connection
process to ensure that energy generated from renewable sources in ports can be easily
fed into the national grid.

This may require the creation of more local energy hubs or microgrids that are designed
to accommodate renewable energy projects in ports and provide energy storage
solutions to address intermittency.

Additionally, the Government and energy distributors should invest in grid upgrades to
ensure that they can handle the additional capacity of energy generated from port-
based renewable projects.

4) Establishing Specific Financial Incentives for Ports
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Direct Financial Incentives for ports (national level): to encourage the development of
renewable energy in ports, the government should provide targeted financial incentives
or grants for port authorities and private companies operating in port areas.

These could include subsidies for offshore wind, solar power, and green hydrogen
production projects — with or without auction model (including allocation of funds from
the Recovery and Resilience Plan).

Furthermore, offering specific tax exemptions or credits to companies that implement
renewable energy solutions could help offset the high capital costs associated with
these projects.

5) Strengthening Collaboration Between Authorities

Improved Coordination Between Authorities: to overcome the fragmentation of
regulatory bodies, it would be beneficial to create a more cohesive framework for
coordination between port authorities, municipal governments, environmental
agencies, and energy regulators.

This could involve the establishment of a national renewable energy in ports committee
to oversee the regulatory process, facilitate communication, and ensure that projects
are aligned with national energy and environmental policies.

Cross-Sector Collaboration: Ports should foster cross-sector collaboration between
energy producers, environmental organizations, and port operators to identify potential
renewable energy sites and manage the environmental impact of projects. Such
collaboration could also help streamline the regulatory process by allowing for early
identification of potential issues and developing proactive solutions.

6) Alignment with EU Green Deal and Fit-for-55

Leveraging EU Funding: Portugal should maximize the opportunities available under the
EU Green Deal and Fit for 55 initiatives to secure funding for renewable energy projects
in ports.

These programs provide significant financial support for sustainable energy projects,
and ports should be positioned to take advantage of these funds to drive the energy
transition.

Portugal's legal framework for renewable energy projects in ports, while
comprehensive, faces several challenges that can hinder the smooth implementation
of such projects.

These challenges arise due to the intersection of port management, energy regulations,
environmental concerns, and administrative procedures.
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Key Challenges in the Existing Framework:

1) Complexity and Length of Authorization Procedures: while Decree-Law
No. 15/2022 aims to simplify licensing processes, administrative delays and
the complexity of obtaining multiple permits still pose a significant challenge.
Renewable energy projects in ports, especially large-scale installations like
wind farms or offshore solar panels, require numerous permits (e.g.,
environmental, construction, grid connection), and the coordination between
different authorities (e.g., local governments, port authorities, environmental
agencies, energy distributors) can be cumbersome and time-consuming.

2) Environmental and Spatial Constraints: port areas are often dense and
multifunctional, which means that renewable energy projects must compete
for space with existing infrastructure like docks, warehouses, and
transportation routes. This can create spatial conflicts, especially for
projects that require large land or water areas, such as offshore wind farms
or extensive solar farms.

Additionally, the Environmental Impact Assessment (EIA) process can
sometimes be a bottleneck, particularly for offshore projects that affect
marine ecosystems or coastal environments.

3) Fragmentation of Legal and Regulatory Authorities: renewable energy
projects in ports must navigate several levels of regulatory bodies, which can
lead to fragmented processes and lack of clarity about responsibilities.

As an example, port authorities and municipalities may have different
priorities, and their overlapping jurisdictions can delay or complicate
approvals for energy generation projects.

4) Grid Connection Limitations: the grid connection process can also present
challenges, particularly for offshore renewable energy systems.

Ports may face difficulties ensuring that energy generated can be efficiently
integrated into the national grid due to infrastructure limitations, especially
in remote or underdeveloped areas where grid capacity is limited. There is
also the challenge of securing grid capacity for projects that require
significant power generation, such as offshore wind or large-scale solar
installations.

5) Lack of Tax and Incentive Structures for Ports: while tax incentives for
renewable energy projects exist at the national and EU levels, specific
financial incentives for ports to implement renewable energy solutions are
still relatively limited. Port authorities and companies may lack direct
subsidies or grants tailored to renewable energy development, especially for
complex projects that require significant upfront investment (CAPEX).
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Below are some detailed conclusions on the existing legislation, along with
key challenges and necessary reforms:

- Comprehensive National Framework: the legislation in Portugal is largely
structured to encourage the adoption of renewable energy technologies across
the country. Key laws like Decree-Law No. 15/2022, which simplifies the
administrative procedures for renewable energy projects and Decree-Law No.
56/2015 provide a broad and supportive framework for renewable energy
integration into port operations.

- Clear Standards for Environmental Impact: the EIA Code (Decree-Law No. 151-
B/2013) is a well-established legal requirement that ensures that projects are
evaluated for their potential environmental impact. This provides necessary
safeguards, particularly for projects that involve offshore renewable energy
systems, which are common in port areas.

- EU Alignment: the legal framework aligns well with EU policies and objectives,
such as the EU Green Deal and the RED Ill, which create a conducive
environment for renewable energy projects and align Portugal’'s national goals
with broader European climate targets.

4.8. Summary

The table below summarizes the legal, procedural, and strategic aspects underpinning
the development of pilot and pre-commercial renewable energy projects in Portuguese
port areas. It provides a concise overview of the applicable regulatory frameworks, key
barriers to implementation, and recommended reforms, while highlighting opportunities
for grid integration, financial incentives, and alignment with EU green transition
initiatives.

This summary serves as a guide for understanding the critical factors influencing the
successful deployment of renewable energy solutions in port contexts.

Topic Key Instrument/Provision Implications for Ports
Pilot and Pre- Decree-Law No. 15/2022 Simplified licensing
Commercial (Article 18), Decree-Law No. procedures, exemption from
Projects 30-A/2022, Decree-Law No. urban planning control for
116/2024 smaller projects, support for
innovation
Procedure TRC, Production License, Multi-step administrative
Requirements Construction Permit, Operation | process ensures regulatory
License compliance
79

u - I
. 8 -~ bont mm Ferrol ; 0 st Teonosgoorse b i ’

H nstituto Tex gico y de PO!f Of GGIUIG OLLSCOILNA GAILLIMHE
Tg S Z5 aweny SRR DBuilders SRmerici - g fotl camor @ s



L

Interreg
Atlantic Area

Barriers to
Implementation

Regulatory complexity, high
CAPEX/OPEX costs,
infrastructure adaptation

Challenges include
fragmented approval
processes, capital intensity,
and port facility upgrades

Recommended
Reforms

Simplification of permitting,
single-window service,
integration in port master plans

Streamlining procedures to

reduce bureaucracy while

addressing spatial planning
needs

Grid Integration

Development of microgrids,

Improves reliability and

and Energy energy hubs, grid upgrades facilitates renewable energy
Storage integration into the national
grid
Financial Direct subsidies, tax Encourages renewable
Incentives exemptions, Recovery and energy adoption through

Resilience Plan funds

targeted financial support

Collaboration
Between
Authorities

National renewable energy
committees, cross-sector
collaboration

Enhances regulatory
coordination and promotes
stakeholder engagement

gggggggggggggggggg

Port
Authority
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5. Ireland Report

Dr. Suryapratim Roy, Law Assitntant Professor, Trinity College Dublin, University of
Dublin (Ireland), and Ifiigo del Guayo Castiella and Lorenzo Mellado Ruiz, Full Professors
University of Almeria®*

5.1. INTRODUCTION

Irish ports play a pivotal role in advancing the nation's decarbonization goals by
facilitating the development and operation of renewable energy installations. This
report delves into various aspects of port involvement in renewable energy, including
their suitability for such developments, the regulatory frameworks governing them, and
the specific authorizations required.

Ports are essential hubs for the logistics and energy sectors, making them strategic
points for implementing decarbonization initiatives. Their involvement in renewable
energy projects, such as offshore wind farms, significantly contributes to reducing
greenhouse gas emissions. For instance, the Port of Cork is actively developing
infrastructure to support offshore renewable energy, aligning with Ireland's target of
achieving 5 GW of offshore wind capacity by 2030.

Ports offer several advantages for constructing renewable energy installations:

A) Strategic Location: Proximity to marine energy resources, such as wind and tidal
currents, enhances the efficiency of renewable installations.

B) Existing Infrastructure: Deep-water berths and extensive quaysides facilitate the
handling of large turbine components and other heavy equipment necessary for
renewable energy projects.

C) Operational Support: Ports can provide essential services, including storage,
maintenance, and logistics support for renewable energy installations.

Strategic Location

Advantages renewable | Existing Infrastructure

enerqy installations in
ports Operational Support

64 The Irish report was elaborated by Professors Del Guayo and Mellado, on the basis of an
initial oral input from Professor Roy Suryapratim, from Trinity College (Dublin).
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5.2. Policy statement on the facilitation of
offshore renewable energy by commercial
ports in Ireland (December 2021)

In December 2021, the Department of Transport published a document called “Policy
Statement on the facilitation of offshore Renewable energy by commercial ports in
/reland’, whose content is transcribed and summarized as follows:

The Programme for Government (2020) (PfG) and the Climate Action and Low Carbon
Development (Amendment) Act 2021 commit Ireland to a 51 per cent reduction in
emissions by 2030 and Zero emissions by 2050. The PfG set a target for 70% of
electricity to be generated from renewable sources by 2030 and set a target of 5GW
of offshore wind by 2030. The Climate Action Plan published on 4th November 2021
(CAP 21) has since increased the target to up to 80% renewable electricity by 2030. It
also sets out how Ireland will take advantage of the potential of at least 30GW of
floating offshore wind power in our deeper waters in the Atlantic.

The National Marine Planning Framework (NMPF) published earlier in 2021 brings
together all marine based human activities for the first time, outlining the government’s
vision, objectives and marine planning policies for each marine activity including port
activity and Offshore Renewable Energy.

The Maritime Area Planning Bill 2021 passed through all stages of the Oireachtas. This
will provide the legal underpinning to an entirely new marine planning system, enabling
the development of Ireland’s substantial offshore wind potential.

Given Ireland’s increased ambition in Offshore Renewable Energy and pending a review
of overall National Ports Policy, the Department of Transport, in conjunction with the
Irish Maritime Development Office (IMDO), conducted an assessment of the options for
Irish State ports to facilitate the sector and assist in Ireland achieving its emission
reduction targets.

The assessment involved confidential engagement throughout 2021 with individual
companies and stakeholders in the ORE sector to ascertain their needs and intentions
and to facilitate further discussions with the Ports. Cross departmental engagement
between the Departments of Transport, Environment, Climate and Communications has
also been ongoing. In addition, engagement with other ports and administrations to
establish best practice in this regard in Europe formed part of the assessment.

Taking account of the conclusions and recommendations of that assessment, the

Minister for Transport decided that a multiport approach will be required to address the

needs of the ORE industry. This approach is best suited to deliver the ORE targets set

out in the PfG and the CAP 21 and to position Ireland to take advantage of the economic

opportunity created by the roll out of both fixed and floating offshore wind in Irish

waters. It is also in line with National Ports Policy 2013 which recognized the role that
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ports can play in servicing the offshore energy sector and the need for further port
capacity in this area.

ORE developments will typically require both large-scale port infrastructure for project
deployment and smaller-scale port facilities to provide ongoing operation and
maintenance (O&M) services. Around the Irish coast, ORE projects will develop in
several phases.

To meet Ireland’s target of SGW by 2030, it is clear that a minimum of two facilities will
be required from 2025 onwards for deployment activity. A multiple of typically smaller
ports will be needed for O&M operations. Port location cannot be overlooked in the
context of the roll-out of the ORE industry in Ireland. The location has operational
advantages that reduce costs and delays and de-risk the construction phase of the
ORE project.

A multiport approach removes the risk of a single point of failure that could occur for
financial, operational, environmental, or planning reasons. A multiport approach will
ensure sufficient flexibility to deal with these uncertainties and that port capability can
come on stream as required at a number of locations.

Phases 1and 2

The objective of achieving 5 GW of installed offshore wind by 2030 will primarily be
met through the deployment of fixed pile turbines off the East and South East coasts.
This is because of more favourable sea areas with significant waters available at depths
of under 60 meters, combined with the proximity to an existing relatively strong
onshore transmission system. It is the intention that the 5 GW target will be facilitated
through two phases of offshore wind deployment with two specific auctions to take
place under the Renewable Electricity Support Scheme (RESS), ORESS 1 and ORESS 2.
A consultation to inform the approach to the second phase will include the option of
including some floating offshore wind as a special category in ORESS 2.

Regarding the location of future offshore generation, the Shaping Our Electricity Report
published by EirGrid in November 2021 identifies that almost the entirety of offshore
generation required to meet the 5 GW objective would be connected to the onshore
transmission system on the East and South coast, with the vast majority to be
connected on the East and South East coasts. The EirGrid report assumes that only
around 400 MW will be connected on the west coast by 2030.

It is recognised that existing ports in Ireland, or entities within ports with development
plans, e.g., Rosslare Europort, the Port of Cork, can play a significant role in providing
the required largescale port infrastructure for those deployments. Drogheda Port is also
proposing the development of large-scale infrastructure at a new east coast location
which could also be an option for east coast deployments. Existing facilities at a port in
Northern lIreland can also play a role in supporting these activities. There are
opportunities for other east coast ports also for O&M services, e.g., Waterford. The

ports at Wicklow and Arklow have already entered into arrangements with individual
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ORE project developers. There is one project included under Phase 1 off the West Coast
offering an opportunity to ports in that area. However, the significant potential for ORE
in the Atlantic is not envisaged until later in the decade.

The current structure of the State commercial ports sector is that of independent
commercial entities, each required to further develop their commercial business. As
private sector involvement in the provision of port infrastructure and services already
occurs within some ports, it is considered appropriate that other terminal owners or
operators within the port may provide the required infrastructure, working in
collaboration with a port. It is also appropriate for port companies to bring private
partners on board in developing these facilities.

The consultation process currently underway on the first Renewable Electricity Support
Scheme (ORESS 1) signposts that in order to capture the maximum economic benefit
of offshore wind for local communities, to deliver long-term, high value employment in
these areas, and to ensure a level playing field between projects, it is proposed that
operation and maintenance services for each project successful at ORESS 1 are
required to be headquartered in either Ireland or Northern Ireland.

It is anticipated that a second auction, ORESS 2, will be held by 2025 to facilitate further
deployments to underpin delivery of the 5GW target. This auction may also include a
special category for floating offshore wind.

Phase 3

Further offshore wind-specific auctions are planned later in the decade, for deployment
post-2030, as part of an enduring, plan-led regime for offshore wind in Ireland. The
Offshore Renewable Energy Development Plan Il will inform the identification of the
optimal areas for renewable technologies through a comprehensive assessment of all
available data and information. This will include identification of areas off the South
West and West coasts which typically have deeper waters, and a less developed
onshore transmission system than on the East coast. Floating turbines, where the
turbines are anchored to the seabed rather than directly fixed, will provide the
opportunity to develop the deeper waters in the South West and West coasts. The
potential to generate green hydrogen from offshore wind will also provide an
opportunity for development in these areas that is not fully electricity grid dependant.

This technology is currently at the early stages of commercialisation and is developing
faster than initially anticipated. It is acknowledged that this is an area in which Ireland
has a very significant deployment opportunity in the medium to long term.

In that context, it is recognised that ports, e.g., Shannon Foynes Port or Port of Cork,
or entities within the ports, can also play a significant part in the provision of the
required large scale port infrastructure.

There will also be opportunities for other ports along the west coast (in addition to the
project under Phase 1) such as the ports of Galway, Bantry Bay (under the Port of Cork),
84
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and the Fishery Harbour Centres of Ros an Mhil, Killybegs and Castletownbere which
are under the remit of the Department of Agriculture, Food and the Marine.

With one of the best offshore renewable energy resources globally, there is very
significant potential in utilising these resources in Ireland to generate carbon-free
renewable electricity. The development of this vast resource can enable Ireland to
enhance the security of energy supply by substituting imported fossil fuels with
indigenous renewable resources and, potentially, by developing an export market in
green energy, either through electricity export from interconnectors or from power to
gas such as hydrogen generation.

Greenhouse gas emissions will be reduced, while delivering growth to the economy
and supporting regional development. There is also potential for wave and tidal
renewable energy in the waters around Ireland and the potential for very large-scale
green hydrogen and green ammonia projects. These are still very much pre-commercial
technologies at this time.

A number of ports and private entities are already progressing plans to provide the
facilities and infrastructure required to assist the ORE sector to develop in Ireland. This
Policy Statement endorses that development.

The Department of Transport will establish a ports co-ordination Group to coordinate
port responses and maintain policy alignment.

In addition, the Climate Action Plan 21 (CAP 21) states that a cross-departmental ORE
Team, chaired by the Department of Environment, Climate and Communications, is
being established to capture wider economic and business opportunities associated
with the development of offshore renewables in Ireland. This will include the
identification of supporting infrastructure development and supply chain opportunities
as Ireland’s ORE industry is developed.

Enterprise Ireland has already established an offshore wind cluster of Irish SMEs and
have been targeting market opportunities particularly in the UK market, to prepare
companies to meet supply chain demands for the roll-out of the sector in Ireland.
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5.3. Offshore renewable energy facilitation &
ports policy, and its review in 2024-2025°°

The National Ports Policy 2013, the National Marine Planning Framework 2020 and the
National Development Plan 2021 recognize the importance of ports in connecting
Ireland to the rest of the world in terms of trade, transport and tourism, and Ireland
must be capable of delivering additional port capacity to meet that demand. While the
primary function of State ports is to facilitate maritime transport, Irish ports are more
than trading gateways to the world. They are also enablers of other activities. The
significant role that ports can play in facilitating the development of the Irish offshore
renewable energy sector is widely recognised.

Objective = facilitate a competitive and effective

market for maritime transport services
National Ports Policy

2013 (NPP 2013) Governance model = publicly controlled port
authorities with high levels of private-sector

Different categories of commercial ports

With one of the best offshore renewable energy (ORE) resources globally, there is very
significant potential in utilising these resources to generate carbon-free renewable
electricity. The Programme for Government and subsequent Government Climate
Action Plans have set a target of SGW of (fixed bottom) offshore wind energy
generation by 2030, with future potential of at least 30GW of floating offshore wind
power in our deeper waters in the Atlantic. ORE developments will typically require both
large-scale port infrastructure for project deployment and smaller-scale port facilities
to provide ongoing operation and maintenance (O&M) services. A multiport approach
will be required to address the needs of the ORE industry to deliver Ireland’s 2030 ORE
targets and to position Ireland to take advantage of the economic opportunity created
by both fixed and floating ORE in Irish waters. The location of ports will give operational
advantages that reduce costs and delays and de-risk the construction phase of the
ORE projects.

The core objective of National Ports Policy 2013 (NPP) is to facilitate a competitive and
effective market for maritime transport services. The port governance model in Ireland
is one of publicly controlled port authorities with high levels of private-sector
involvement in the provision of infrastructure and services. National Ports Policy
introduced clear categorisation of the commercial ports sector into Ports of National

85 This section Il transcripts and/or summarize the presentation of the same title, given by Mr
Eamonn Kelly, Assistant Secretary General, Maritime Policy Department of Transport of the Irish
Government on the 13rd June, 2024.
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Significance - Tier 1 (Dublin, Shannon Foyn and Cork), Ports of National Significance -
Tier 2 (Wateford PoWC, IR-RE) and Ports of Regional Significance (Drogheda, Dun
Laoghaire, Galway, New Ross, Wicklow - transferred to LA ownership).

Ports of National Significance have completed port master planning exercises -
engaging with the relevant planning authorities to ensure that port masterplans and
relevant planning and development strategies are complementary and consistent. o
Dublin Port Masterplan 2040 (reviewed 2018) o Port of Waterford Masterplan 2020-
2044 (Oct 2019) o Shannon Foynes Port - Vision 2041 Strategic Review (Sept 2022) o
Port of Cork Masterplan 2050 (May 2023)

The NPP endorsed Tier 1 and Tier 2 Ports of National Significance as having the
greatest potential in servicing current and future demand in the offshore renewable
energy sector. The report additionally identified some Ports of Regional Significance as
having important potential in terms of servicing future demand in this sector. Therefore,
while the primary function of Commercial State Ports in Ireland is to facilitate maritime
transport, ORE facilitation is nonetheless integral.

The Department of Transport, in conjunction with the Irish Maritime Development Office
(IMDO), carried out an assessment of the options for Irish commercial state ports to
facilitate the ORE sector. Key recommendation out of the assessment was that: Multiple
port facilities in Ireland will be required for ORE Marshalling and Assembly (M&A) and
Operations and Maintenance (O&M) operations. Dec 2021: Policy statement published
to encourage all ports to actively engage with potential development opportunities. Set
out that eligible TEN-T ports can apply for funding for ORE related port infrastructure
under the EU’s Connecting Europe Facility (CEF).

Ireland’s multi-departmental Offshore Wind Delivery Taskforce was established in April
2022 by the Minister for the Environment, Climate and Communications to drive
delivery of offshore wind targets in the Climate Action Plan, and to mobilise the Irish
economy towards realising associated economic and societal opportunities through
effective cross-Government collaboration. The Department of Transport provides
regular updates on the actions within our remit, including:

A) Engagement with the relevant stakeholders: Ports, Developers, the wider
industry, the Irish Maritime Development Office (IMDO), and other government
departments in the Taskforce.

B) Working towards assisting in ports’ ORE infrastructure plans, reviewing business
cases and exploring potential financing solutions for ORE port facilitation infrastructure,
through CEF, EIB, and other private forms of funding.

C) Developing Technical Guidance on Navigational Safety, Pollution Control and
Emergency Response for Offshore Renewable Energy Installations (OREls).

D) Developing regulatory regime involving legislation and
implementation/enforcement for newer types of vessels being used in the offshore
87
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service sector (e.g. crew transfer vessels and service operation vessels) and the
carriage of industrial personnel on these vessels.

Review of the 2013 National Ports Policy begun within the Department of Transport. A
thematic issues paper was published in October 2023 for public consultation, together
with the Executive Summary of the IMDO'’s Irish Ports Capacity Study (2023). The
Department is now assessing the responses to the issues paper with a view to
developing a new National Ports Policy. New draft policy to be brought to Government
in this first quarter of 2025. Topics under consideration include National port capacity,
digitization, port governance, climate resilience and ways to support the development
of port infrastructure to facilitate offshore renewable energy.

5.4. Recommendations of wind energy Ireland to
the review of ports policy

Wind Energy Ireland (WEI) submitted its report to the Department of Transport (DoT),
within the Public Consultation for Review of National Ports Policy published 19th
October 2023°%¢. Here is the transcript of its summary of recommendations:

“In the coming years Irish commercial ports will face significant capital funding
requirements stemming from climate change adaptation, ORE facilitation and general
port infrastructure developments. WEI believe that if commercial ports are to undertake
the level of investment needed to meet these requirements, it will be necessary for the
next iteration of the National Ports Policy to remove the blanket restriction on
Exchequer support for capital projects. The existing restriction on State funding for
commercial ports was based on port operations and a regulatory model from an entirely
different era.

In the intervening period, Ireland’s commercial ports have been transformed and are
effective and efficiently run commercial enterprises, operating to a commercial
mandate and delivering dividend requirements set by the Exchequer.

WEI would reiterate a number of the key recommendations which have been shared
previously with the DoT through the National Ports Study1 (2022) and subsequent port
funding study — “We Can Build Them: Supporting Irish Ports to Build Offshore Wind
Farms2” (2023). The full suite of recommendations from both reports are shared in
Appendix 1 of this response.

The current National Ports Policy follows on from the 2005 policy document which
states that the commercially run ports should receive no further Exchequer funding for
infrastructure development. Ireland’s ports are critical for ensuring the continued flow

66 January 2024 at windenergyireland.com.
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of trade in/out of the country and are essential in supporting the climate ambitions of
the Climate Action Plan and Programme for Government. It is noted that Government
funding for port infrastructure is not unusual across EU Member States, in fact it is the
norm. Whilst there are funding options available beyond direct Exchequer funding,
removing the blanket exclusion on Government support for ports will allow for flexibility
when considering potentially viable funding opportunities, including ERDF funding
given the requirement for matched Government funding.

Active support from the Irish Government would serve to help de-risk the level of
upfront investment for port authorities and plug any funding gaps which may exist.
Government led support could be in the form of direct funding from the exchequer, a
low interest loan scheme or access to funding vehicles such as the Irish Strategic
Investment Fund (ISIF) and European Investment Bank (EIB). Government-led support
should be targeted at ports best suited to provide services to the offshore wind
industry.

Similar to what is being done in Scotland, a collaborative approach to understanding
the most suitable investment strategy could be considered. The investment model
would examine the specific port development plans and timelines alongside the various
proposed projects to understand what may be best suited to serve each project and
how developers could potentially share facilities. This may also provide a way for
developers to help fund the port projects, as the risk will be reduced.

Facilitation of continued dialogue between developers, statutory authorities, port
authorities and other relevant stakeholders will ensure all parties are aware of the
current state of play. While WEI welcome that the Ports Coordination Group
established an ORE Facilitation Forum and expanded to include industry personnel and
port authorities seeking to serve the offshore wind market, this group has only met
once during 2023, and so WEI would recommend more frequent meetings of this group
to discuss key issues and risks.

Government commitment to a streamlined consenting and planning system will ensure
delays to decision making periods do not detrimentally impact project programmes and
completion dates for port facilities. 2023 has seen the formal establishment of the
Maritime Area Regulatory Authority (MARA) in July and the prioritisation of port
infrastructure applications through the consenting process (which was a previous
recommendation made by WEI), however to date, the processes remain extremely slow
which risks the deliverability of necessary port infrastructure in time to facilitate and
support Ireland’s first phase of offshore wind projects.

In addition, WEI are of the view that the importance of renewable energy development
and the need for ports to enable the development and deployment of both onshore and
offshore wind is not articulated strongly enough in the existing 2013 ports policy. More
emphasis is required in the revised policy as well as introducing greater flexibility for
ports to adapt and change over time, as required. WEI would however raise the
concern that the revised policy is hot expected to be approved and in place until 2025.

89

u - I
. 8 -~ bont mm Ferrol ; 0 st Teonosgoorse b i ’

H nstituto Tex gico y de PO!f Of GGIUIG OLLSCOILNA GAILLIMHE
Tg S Z5 aweny SRR DBuilders SRmerici - g fotl camor @ s



g __

y Interreg e e ENEPORTS

Atlantic Area

Given Ireland’s targets to reduce GHG emissions by 51% by 2030 and achieving 80% of
electricity demand from renewable sources by 2030 also, wind energy generation from
both onshore and offshore wind will be absolutely essential towards delivering of these
ambitious targets. By 2030, the targets for onshore wind capacity in Ireland is 9 GW
and for offshore wind, at least 5 GW. Delivering these targets will not be possible
without port infrastructure and the required policies in place which support this.
Therefore, WEI would urge the ports policy to be in place by Q3 2024, or if this is not
achievable that the renewable energy elements of the policy be prioritised given the
climate imperative, for subsequent inclusion in the final policy. In the case of the latter
there is precedence for this as set out in the “Policy Statement on the facilitation of
Offshore Renewable Energy by Commercial Ports in Ireland”, (December 2021)

The Irish Ports Capacity Study commissioned by the IMDO and referenced within the
Issues Paper notes some significant issues which could adversely affect the timely
provision of port capacity, including operational and infrastructure deficits, lack of
funding, planning and programming risk, and climate related regulations and impacts.
The Issues Paper also notes that failure to proceed with investment in capacity,
infrastructure, equipment and hinterland connectivity poses serious risks to the future
success of Ireland’s ports and national economy. WEI agrees with these statements
and are of the view that the revised Ports Policy must address how investment can be
structured and funded. We note the capacity study does not include a performance
measurement metric for the port's contribution to renewable energy deployment and
consider this necessary for a holistic assessment of port capacity”.

5.5. Regulatory framework

5.5.1. The powers of the Commission for Regulation of
Utilities for the construction and operation of renewable
installations at Irish Harbours

The CRU grants, monitors, modifies, revokes and enforces electricity generation
authorisations and licences. This role is set out in the Electricity Regulation Act 1999,
as amended.

The CRU grants, revokes and enforces Electricity Supply Licences. Any person or
company who intends to supply electricity to a final customer requires a supply licence
from the CRU.

There are two types of licences:

- ALicence to Generate allows a person to generate electricity, and
- An Authorisation to Construct or Reconstruct allows a person to construct or
reconstruct a generating station.
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The CRU recommends pre-submission meetings for new applicants or applicants with
novel or complex applications. The CRU will set out the application and assessment
process. The CRU will also answer questions. There are Guidance Notes available at
CRU webpage, which detail the current estimated application assessment times, the
information and supporting documents needed for a valid application, a useful FAQ to
use before submitting your application and CRU bank details to pay fees. The guidance
notes are updated regularly. Applicants should always use the most recent version from
the website.

If the electricity installation is within a port area, additional permissions or agreements
may be required from the Port (e.g. Port of Cork), especially for land use or
infrastructure.

Connecting a renewable energy installation within a port to the national electricity grid
requires:

A) Grid Connection Agreement: Negotiated with the transmission system operator
(EirGrid), outlining technical and financial aspects of the connection.

B) Planning Permission: Ensures that the connection infrastructure complies with
local and national planning policies.

Licences Generate licence
Construct licence
Permissions in port area Grid Connection
Agreement
Aditional permits (electricity
installation) Planning Permission

5.5.2. General Regulatory Framework for offshore wind
energy at Harbours®’

The Basic Law is contained in the following legal norms:

67 Information related to the Marine Spatial planning and the Maritime Area Consent is
transcripted from “Ireland Moves a Step Closer to Energy Independence”, Department of the
Environment, Climate and Communications (/en/organisation/department-of-the-environment-
climate-and-communications/) and from the press release, taken from
https://www.imdo.ie/Home/index.php/site-area/news-events/ireland-moves-step-closer-
energy-independence.
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a) the Harbours Act 2015, which extensively amends the Harbours Acts of 1946 and
1996. The 2015 Act was of great relevant since it eventually dissolved harbours
authorities and allowed to their corporatisation as port companies and transfer to local
authorities. The Harbours Act 1946 was also modified by the Harbours Act 1947 and
the Harbours (Amendment) Act 2009.

b) the Maritime Area Planning Act 2021

The development of renewable energy installations within ports is governed by a
combination of maritime, energy, and environmental regulations.

The National Marine Planning Framework (NMPF) is Ireland's first marine spatial plan,
with development led by the Minister for Housing, Local Government and Heritage. It
brings together all marine-based human activities for the first time, outlining the
Government'’s vision, objectives and marine planning policies for each marine activity.
The NMPF applies to all decision makers and State actors in the maritime area. It places
ocean health, the protection of our marine ecosystem and co-existence between
multiple marine activities at the heart of all decision making, planning and policy making.

The need to protect marine biodiversity while also enabling our climate targets to be
met is acknowledged and supported. The Maritime Area Planning (MAP) Act 2021
provides for consideration of legally protected marine sites including marine Special
Protection Areas and Special Areas of Conservation and Marine Protected Areas
(MPAs), once designated. The Department of Housing, Local Government and Heritage
is developing legislation to enable the identification, designation and management of
Marine Protected Areas (MPAs), which is necessary to expand Ireland’s network of
protected sites in the sea. These actions are set out under the Climate Action Plan
2021. Individual offshore renewable projects are required to comply with all relevant
applicable provisions of European and national environmental law including EIA
requirements under the EIA Directive and the Planning and Development Act 2000 (as
amended) (the 2000 Act) and AA (appropriate assessment) requirements under the
Habitats Directive and the 2000 Act. Any data or information will be considered as part
of the development permission application to An Bord Pleanala (Ireland's national
independent planning body).

Developers must secure several a Maritime Area Consent (MAC): Granted by the MARA.
The commencement of the Maritime Area Consent (MAC) Regime was in March 2022.
The regime enables the Minister, on an interim basis, to issue Maritime Area Consents
(MACs) to renewable energy developers who meet the relevant assessment criteria.
Developers must have a Maritime Area Consent to make an application for permission,
to include environmental assessments, to An Bord Pleandla (Ireland's national
independent planning body). The Minister will assess MAC applicants in key areas,
including financial and technical competency. This assessment of potential offshore
developers will ensure that only the most viable offshore projects will have the
opportunity to apply for permission from An Bord Pleandla, thus streamlining the
process. The MAC regime is provided for under the Maritime Area Planning (MAP) Act
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2021. The legislation provides for the establishment of the Maritime Area Regulatory
Authority (MARA) - a dedicated maritime area agency. MARA assumed responsibility
for any MACs granted by the Minister for the Environment, Climate and
Communications before it was established. MARA is not responsible for granting
development permission (this function falls to An Bord Pleanala and the coastal local
authorities), but it facilitates a streamlined consenting process for developers, and a
route for developers to the planning system, by assessing applications for Maritime
Area Consents (MACs). Development is subject to a single comprehensive
environmental assessment by the relevant planning authority. A MAC is the gateway
into the planning system as MACs are required before any planning applications are
made to An Bord Pleanala and the coastal local authorities. A MAC may be granted
following assessment of the applicant and the proposed project, and only MAC holders
can apply for development permission in the maritime area. A MAC is the right to
occupy a part of the maritime area, conditional on securing other necessary approvals.
Assessing MAC applications for the maritime area is one of the functions of the agency
MARA. Other functions include: a) Granting marine licencing for specified activities; b)
Compliance and enforcement of MACs, licences and offshore development consents;
c) Investigations and prosecutions; d) Administration of the existing Foreshore consent
portfolio; and e) Fostering and promoting co-operation between regulators of the
maritime area.

The Maritime Area Planning (MAP) Act provides a modern, efficient and Aarhus
compliant regulatory and marine planning framework for Offshore Renewable Energy
(ORE) development. The Act provides that public participation is an absolute priority in
planning and policy-making and in the assessment of all development proposals. The
Maritime Area Consent (MAC) procedures laid out in it are Aarhus-compliant in the
context of the overall sequence of consents envisaged by the new regime. The MAC
does not require or obtain the environmental information or environmental parameters
that are necessary to enable public participation for environmental purposes. The State
is fulfilling its obligations under the Aarhus Convention by providing for full public
participation in planning applications and decisions in respect of planning applications
in the maritime area.

The MAC procedure would apply, subject to some specific requirements, not only to
wind turbines in ports, but also to building Solar Photovoltaic Installations and
electrolysers in Ports. The requirements for floating wind turbines may differ from fixed
ones, particularly concerning mooring systems and navigational considerations.

On the 15th of November 2024, the Government issued Circular no 2 to the MARA. The
text of Circular no 2/2024 follows:

The Government's March 2023 Policy Statement on the Framework for Phase Two
Offshore Wind committed Ireland to an accelerated programme to achieve a 5 GW
target by 2030, in the framework of a State plan led approach to offshore wind
development. The Phase Two Policy specifies that all future offshore wind
developments must be within sites designated by the State via Designated Maritime
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Area Plans (DMAPs) approved by the Oireachtas in accordance with the Maritime Area
Planning Act 2021 (MAP Act).

Arising from this policy statement, Government agreed (in May 2023) that as a
consequence of the move to a fully plan-led approach to offshore energy development,
no new applications for developer-led offshore renewable energy (ORE) activity should
be accepted by consenting bodies. In addition, the assessment and determination of
existing consent applications relating to prospective ORE site investigation activity
should be paused until the ORE Designated Areas, which will be designated according
to legislative provisions for Designated DMAPs in the MAP Act have statutory effect.

The Policy Statement and subsequent Government decision makes it clear that all
further offshore energy development must be determined as part of a plan-led
structure, underpinned by ORE DMAPs. The intent of this policy framework is to ensure
that development in the maritime area takes place in a planned manner consistent with
the objectives of maritime spatial planning. Proposals for substantial developer-led
offshore energy development, located in areas that have not been designated for ORE
in accordance with a DMAP are not consistent with the Government’s Policy Statement.

It is acknowledged that some proposals which can be broadly categorised as ‘research
and innovation’, encompassing, wave, tidal etc. are not included in the Policy Statement
- which as set out above, is directed at significant developer-led ORE developments.
The Department can clarify that proposals that constitute research and innovation and
that are of a small-scale and duration are considered compatible with the overall
objective of supporting the longer-term offshore renewable energy programme.

5.6. Some advanced projects

The plans underway include preparations for the provision of large-scale deployment
facilities at Rosslare Europort and at Cork Dockyard facility (formerly Verolme
Dockyard) located within the limits of the Port of Cork. Drogheda Port is also proposing
developing largescale deep water port facilities on the East coast and Shannon Foynes
Port Company and ESB are planning largescale development within the Shannon
Foynes estuary. Wicklow and Arklow have already entered arrangements with
individual ORE project developers to serve as operation and maintenance bases. It is
recognised that there will be opportunities for other ports such as the ports of
Waterford, Galway, Bantry under the Port of Cork, and the Fishery Harbour Centres of
Ros an Mhil, Killybegs and Castletownbere which are under the remit of the Department
of Agriculture, Food and the Marine. Belfast has a privileged situation®. There is an

8 “Not enough Irish ports can aid push for offshore wind energy target, report finds”. Report
written by Kevin O'Sullivan (Sept 21, 2022).
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agreement between Rosslare Europort, ESB over offshore energy®®. The Port of Cork
has very ambitious plans for wind energy and has got an EU grant for that purpose’®.

5.7. Conclusions and recommendations

A) Irish ports are integral to the nation's renewable energy strategy, offering
strategic locations and infrastructure for energy generation. Navigating the regulatory
landscape requires coordination among various authorities and adherence to
comprehensive environmental and energy laws.

B) Irish Harbours have a huge potential to foster decarbonization in the country, by
promotion maritime renewable energies, in particular wind energy.

C) Ireland could be a base from which to build a generation of fixed-bottom and
floating wind energy projects, creating thousands of jobs and ensuring that investment
stays in the country, she added. However, it won't just happen by itself. On the
contrary, it will need Government, ports and renewable energy developers working
together to make this ambition a reality.

D) The national ports policy from 2013 is under revision and that will be a great
opportunity to give a new impetus to renewable energies from ports.

E) Irish law is in the right direction, since it started a movement of decentralization
of the government of harbours, which has meant the creation of Harbour companies,
governed by local authorities. That has two very relevant implications: on the one hand,
it transforms harbours into dynamization agents, and, on the other hand, it involves
local authorities and local communities into protagonists of the procedure and the
tension between ports-and local communities come to an end.

F) The promotion of offshore wind is publicly planned and so it must remain. In May
2023, a fully plan-led approach to offshore energy development was adopted, and no
new applications for developer-led offshore renewable energy (ORE) activity should be
accepted by consenting bodies

G) The significant role for ports, and need for associated infrastructure
development, in Irish Offshore Renewable Energy (ORE) development is recognized.
Multiple ports will be required to provide facilities for the different activities at several

89 See the article written by Conor Kane (23 Feb 2023), at RTE.

70 See the “Irish Examiner” on the 29 May and 18 July 2024 and BBN, 31.03.25 at
https://breakbulk.news/port-of-cork-positions-itself-as-offshore-wind-energy-hub-with-
strategic-investments/
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locations around the country and at different times for the various phases of the fixed
and floating ORE developments.

H) Better regulation could be implemented to foster renewable installations at
Harbours themselves.

[) A better integration between the procedure in front of the CRU and that in from of
the Port is required”".
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6. Spain Report

REPORT ON THE CONCESSIONAL PORT REGIME FOR EXPERIMENTATION,
IMPLEMENTATION AND EXPLOITATION IN THE FIELD OF RENEWABLE ENERGY

Ihigo del Guayo Castiella and Lorenzo Mellado Ruiz, Full Professors University of
Almeria

6.1. Premises on the suitability and opportunity
of port systems as central enclaves of the
decarbonization and energy transition process
and basic legal framework

6.1.1. Port systems as strategic nodes for the production of
clean energy

Port systems can undoubtedly become important industrial ecosystems for the
production and distribution of renewable energy. They are a key element in the
development of a truly sustainable blue economy. Within the overall process of
decarbonization, electrification, and the abandonment of fossil fuels, their strategic
location makes them integrated hubs of opportunity for the development of climate-
neutral projects and leadership in the necessary energy transition at the European and
domestic levels. All of this is logically linked, due to their location and functionality, to
their significant contribution to employment, investment, and growth, both from the
perspective of trade itself and the development of complementary activities within
them. Ports can thus become energy hubs of the future, combining service integration,
commercial development, and, as relevant here, clean energy production, taking
advantage of their location, infrastructure, and exchange possibilities. They can
therefore play a key role in the overall process of decarbonizing the economy.

Decarbonization strategies for the maritime and port sector are therefore based on the
nature of ports as a sea-land interface and their crucial role in the maritime industry's
logistics chain.

Ports can act not only as support for infrastructure and facilities, supplying the
industrial activities located in port areas and providing onshore energy (cold ironing),
but also as commercial transit platforms (maritime and river transport).

They are, therefore, multimodal cross-border nodes or links that can act not only,
logically, as transport hubs (in global trade and exchange chains), but also as catalysts
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and clusters for trade, industry, and energy production in integrated maritime-land
environments.

Ports are therefore essential not only for maritime transport (an estimated 80% of the
volume of goods traded worldwide is carried out by sea), but also as integrated
platforms for multimodal supply and for connections—cross-border or not—between
industrial and commercial centers and with end consumers. As the EU itself has pointed
out, "ports are the Union's gateways to the world and, as such, play a crucial role in its
economy, providing wealth and jobs, facilitating external trade, connecting with the
hinterland, and ensuring the growth of the blue economy and industrial production, the
energy transition and security of energy supply, as well as the strategic autonomy of
the Union" (Report on the development of a comprehensive European Ports Strategy,
15 December 2023).

From the specific perspective of decarbonization and its contribution to the energy
transition, although maritime transport has not actually been considered one of the
most polluting modes in terms of GHG emissions—it is thus considered the most
carbon-efficient per ton/km—the truth is that port systems ultimately enable
international maritime traffic, which logically does contribute to it (the European
Commission has estimated that maritime and river transport accounts for around 15%
of GHG emissions from transport). Therefore, not only mitigation strategies (emission
reduction) are required, but also climate adaptation and neutralization strategies,
where the renewable energy production capacity in these ecosystems must play a
relevant role. Hence the importance of assessing the location of industry, facilities, and
energy infrastructure, both in the adjacent water surface and in the land area of port
systems. Ultimately, the goal would be to leverage its strategic location, its integrated
nature, and its commercial interconnection capabilities to promote both its location and
the exchange—even from the pre-commercial phase—of the renewable energy
produced, along with the possibility of increasing self-consumption and energy self-
sufficiency for all port operations.

The installation of renewable energy production and exchange infrastructure in port
systems would contribute to: i) promoting the energy efficiency of maritime transport
itself; ii) facilitating the supply of clean fuels for ships; iii) enabling the maritime
exchange of energy carriers and fuels, with savings in land-based transport and
storage costs; iv) reducing GHG emissions from maritime operations and terminals by
supplying and consuming the renewable energy produced in a distributed manner; v)
increasing the (green) electrification of port facilities; vi) integrating renewable
production plants and infrastructure into specific spatial areas; and vii) logically
contributing to ensuring the security of supply to the adjacent territory—using marine
or land-based energy sources.

On the other hand, their location in port systems would guarantee: i) greater availability
of raw materials, resources, and land, suitable—from a territorial and urban planning
perspective—for use as facilities; ii) cooling water for plants; iii) greater energy storage
capacity; and iv) greater ease of trade with potential clients—national or international.
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This report therefore starts from the premise of the suitability and opportunity of port
systems as "green energy ecosystems" in general scenarios of energy transition
toward sustainability and climate resilience.

6.1.2. Legal framework enabling the implementation of
renewable energy projects and integration with the
electrical system

Ports of general interest are part of the maritime-land public domain and are part of the
state port public domain (Article 149.1.202 CE and Articles 4 and 67.1 of Royal
Legislative Decree 2/2011, of September 5, approving the Consolidated Text of the Law
on State Ports and the Merchant Marine, hereinafter referred to in this report,
TRLPEMM). Furthermore, the maritime-land public domain assigned to state-owned
ports and port facilities is considered to be the state port public domain.

Therefore, in general terms: i) only activities, installations, and constructions consistent
with port uses and maritime signalling may be carried out in the port public domain, and
ii) uses and activities that present circumstances of exclusivity, intensity, danger, or
profitability will require the granting of the corresponding authorization or concession.
Open areas for general use, which may be free of charge, may also be established.

The public domain constitutes one of the key elements of the management regime for
ports of general interest, which in turn determines the regime of the services provided
therein.

Within port uses, the TRLPEMM distinguishes between commercial uses, fishing uses,
nautical-sporting uses, and uses complementary or auxiliary to the above (Article 72.1).

It could therefore be understood that ports of general interest may carry out both port
uses—in the strict sense—and uses (activities, facilities, and constructions) compatible
with port uses.

It would be essential to make this distinction because, at the basic state level, the
implementation of infrastructure and installations for the production, distribution,
and/or consumption of renewable energy would not easily fit into any of the four
scenarios provided for in the TRLPEMM. They could be commercial uses, but pre-
commercial or research activities, or the non-commercial production of clean energy
resources, would not be included in this case. They could also be complementary or
auxiliary uses but would then exclude energy production or supply activities not directly
linked to specific port uses. Furthermore, the conceptualization of "commercial uses"
is certainly restrictive, reducing them to "those related to the exchange between modes
of transport, those related to the development of port services and other commercial
port activities" (although from the wording of the Law it could be understood that these
are untaxed assumptions), and, in the case of complementary or auxiliary uses, they
must be logistics and storage activities or correspond to industrial or commercial
companies whose location in the port is justified by their relationship with port traffic,
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by the volume of maritime traffic they generate or by the services they provide to port
users.

If this differentiation is accepted, there would be no problem with the implementation
and development of these activities, which, although not strictly speaking port uses,
should be understood as compatible or respectful of them ("in accordance"). From an
apparent substantive differentiation, Article 72 of the TRLPEMM itself is called "uses
and activities permitted in the public port domain" (in the same sense, Article 73.2 of
the TRLPEMM), and is based on the negative delimitation of the possibility of any
activity, installation, and construction unless it is deemed incompatible or inappropriate
for the development of port uses and functions. The implementation of renewable
energy production infrastructure and services can be understood in this sense as
perfectly compatible with certain commercial uses, such as the development of port
services or other commercial port activities (ship supply, unloading of energy produced
offshore, etc.), or with other complementary or auxiliary uses, such as those
corresponding to industrial or commercial companies whose location in the port is
justified by their relationship with port traffic or by the services provided to port users
(energy conversion infrastructure, import/export terminals, renewable hydrogen
production, etc.).

Based on these premises, it seems clear that the implementation of facilities, plants,
infrastructure, networks, or equipment related to the production of renewable energy,
since they involve exclusive, intensive, and/or, where appropriate, profitable use—of a
portion of the public domain—will be subject to the corresponding administrative
authorization or concession.

This applies both to the occupation of land and water (although Article 73.2 of the
TRLPEMM does not expressly mention this type of activity in the latter case).

Port authorizations and concessions do not exempt their holders from obtaining the
permits, licenses, authorizations, and concessions required by any regulatory
provision—not just legal ones, as incorrectly stated in Article 73.4 of the TRLPEMM.
This would be the case, for example, although the corresponding local regulations
would have to be followed, with municipal opening and activity licenses, which are, in
principle, mandatory for the exercise of any commercial, industrial, or service activity.

In principle, an administrative concession will be required in these cases (the
development of these types of activities and processes will not entail mere occupation
with movable or removable property, nor use for less than three years without any type
of occupation). As stated in Article 81 of the TRLPEMM, "The occupation of the port
public domain with non-removable works or installations or uses for a period of more
than three years, will be subject to a prior concession granted by the Port Authority."

The granting of the corresponding concession will be subject to: i) compliance by the
works, facilities, or uses—again based on an apparent differentiation between (port)
uses and works or facilities susceptible to development—with the provisions

100

u - I
° % ~ Port mm Ferrol . o ey 6 A p o .
q nstituto Tecnolégico y de ort of Galwa OLLSCOILNA GAILLIMHE

i g APDL ¢ ﬁg&bgﬂ:! - Puerto D Eyl!gzgeruﬁ @ Frerglas Renovables "’I Calafort na Gaillinhe Y UNIVERSITY 0F GALWAY

s TRACAS B0 PorT
BoURGLLENBES vANA T e



) ) interreg Co-funded by k_ .
X Atlantic Area WS  ENEPORTS

established in the special plan for the development of the port service area or, failing
that, the Delimitation of Port Spaces and Uses; ii) compliance with the corresponding
General Conditions Document and the specific conditions determined by the Port
Authority; iii) compliance with the conditions of execution, relating to the activity or the
provision of the service, contained in the concession title itself; and iv) compliance with
the specific period established—never exceeding 50 years.

Possible extensions Ordinaries
the initial deadline
(excepcional caracter) Extraordinaries
. mplian
Maximum term: 50 years (co ;t.a ce
(discretionary power) conditions)

Exceptionally: direct grant

General rule: Project

General i
ncurren mpetition

characteristics Interested conedmaney compeTo

party procedure process

of public {and Granting
concessions procedures Competence
By competence
Substantial
o . . o modifications
Modification (discretionary Noun limits

power) Non substantial

modifications

Formal limits

Extinction of
concessions

However, Article 73.3 of the TRLPEMM contains a special case of occupation of the
port public domain, consisting of a request to the Port Authority by a public sector
entity. In any case, the limits imposed by Article 72.2 of the TRLPEMM must be
respected. This provision conditions the use of the port on the grounds of fulfilling the
purposes of its jurisdiction and provided that the uses or activities must necessarily be
carried out within the ports due to their direct relationship with port activity.

As stated in this provision, "when any body of the General State Administration or any

agency or entity linked to or dependent on it requires the use of the port's public

domain, it shall request the necessary public domain assets from the corresponding

Port Authority, which shall authorize such use provided that it is compatible with the

normal operation of the port and for the necessary period of time. The latter shall then

sign the corresponding agreement establishing the conditions thereof, including any
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applicable fees and costs to be assumed by the former". In these cases, only a special
authorization for occupation will be required, requiring, in principle, only compatibility
of the intended use with the normal operation of the port. However, even if the
installation of renewable energy production infrastructure may fall under the
jurisdiction of another public entity, it seems more difficult to justify how these uses or
activities can be classified as "necessarily" located within the port, given their "direct
relationship" with port activity.

6.2. Generic conditions for the implementation of
infrastructure and facilities for the production,
consumption, and management of renewable
energy

6.2.1. Favourable conditioning

The TRLPEMM neither mentions nor expressly provides for the possible installation of
renewable energy infrastructure and production facilities in port systems. Without
prejudice to the already advanced interpretation of compatibility, this lack of foresight
cannot lead to a general prohibition on implementation, either in the case of the service
area or in the water surface of the maritime-land public domain.

It seems clear that, as ports are strategic infrastructures in any economy, due to their
role in exchange and interconnection between maritime and land transport modes, the
implementation of energy production facilities compatible with EU decarbonization
objectives must, in principle, be presumed favourable.

It is important to note that Law 7/2021, of May 20, on Climate Change and Energy
Transition (hereinafter, LCCTE), expressly requires the Government to adopt measures
to gradually reduce emissions generated by the consumption of fossil fuels by ships,
vessels, naval artifacts, and physical platforms when moored or anchored in ports, in
order to achieve the goal of zero direct emissions from these by 2050 (Article 16.1).
Likewise, the Government must promote "the articulation and consolidation of
sustainable logistics chains originating in or destined for ports through strategic
initiatives aimed at reducing greenhouse gas emissions in ports, as well as in maritime
or land transport chains originating in or destined for ports" (Article 16.2). Even with
different degrees of intensity in terms of its requirement -and the lack of basic nature
of these provisions (D. F. 13th LCCTE)-, it is evident that the LCCTE, from the
mandatory nature of the nuclear objectives it includes, would require at least a
conforming interpretation of the linked sectorial regulations, in this case, the
regulations on ports of general interest, making logical an interpretation prone to the
installation of renewable production infrastructures in them for the purposes of
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achieving those objectives. Not only, in our opinion, are the improvements in energy
efficiency, the generation or contracting of energy from renewable sources, and the
promotion of alternative energy sources in maritime transport activities logically "in
line" - if not incompatible - with port uses, but they can even be understood, if not as
complementary or auxiliary uses to them, as activities that "encourage" their
development - for example, the production of energy for self-supply of port services
and infrastructure - with the added benefit of the port sector's contribution to achieving
national objectives of decarbonization and the reduction of GHG emissions.

This general internal framework conducive to the generation of energy from renewable
sources in port systems, also taking advantage of their location and interconnections,
is necessarily complemented by the provisions, foundation and antecedent of the
same, of Community Law, which logically supports the transition from fuels -fossil- to
renewable fuels and low-carbon fuels -and to substitute energy sources- both in
maritime transport itself and in auxiliary port activities, linked or related to it and with
the territorial integration of port systems (thus, Regulation (EU) 2023/1805 of the
European Parliament and of the Council of 13 September on the use of renewable fuels
and low-carbon fuels in maritime transport and amending Directive 2009/16/EC).

Therefore, beyond specific enabling provisions, it is certain that today we can assume
a position in favour of the legal-climate system towards the implementation of
renewable energy production plants and infrastructure in the area of ports, if only from
the necessary contribution of these to the achievement of the general objectives of
renewable energy penetration, emissions reduction and increased energy efficiency
and savings (as is also evident from the perspective of the current tax breaks for so-
called "port-based electricity", endorsed by the EU in our country until December 31,
2028, Implementing Decision 2025/210, of January 28, which authorizes Spain, in
accordance with Directive 2003/96/EC, to apply a reduced tax rate to electricity
supplied directly to ships berthed in port).

In this regard, the Sustainable Mobility Bill states that:

“In order to contribute to the decarbonization of transport and the improvement
of air quality in port environments, port authorities, within the scope of their
powers and in close collaboration with the corresponding Maritime Authority,
will promote measures to reduce emissions of pollutants into the atmosphere
from the activities carried out by port operators and users through an
appropriate provision of equipment and services to supply alternative energy
sources to ships and vessels docked in port, among other initiatives’.

Furthermore, the integrated and complex nature of port systems, the high consumption
of electricity (maritime transport activities, industrial operations, commercial facilities,
etc.) and fuels, and their possible configuration as research and entrepreneurship
centres or nodes support the premises of sustainability and transition towards energy
independence, including through the possibility of establishing "port energy
communities" (Article 4.7 of Royal Decree 244/2019, of April 5, which regulates the
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administrative, technical and economic conditions for self-consumption of electrical

energy, which enables the establishment of a

collective self-consumption).

Presumption of overriding public interest

Regulation (EV) | Relaxation of | Reduction of deadlines
2022/2577 of 22 Eequiremen)ts
18 months
December Positive silence due to 50 kW
left
Exemption  from  environmental impact
assessment in certain cases
Promotion of self-consumption of electricity
Modification of the environmental impact
Royal Decree-Law P

20/2022, of December
27

procedure

Simplification of authorization procedures

Exemption from environmental assessment of
state projects

Extension of temporary measures until June 30,
2025

Maximum  deadlines
Amendment by for authorization
) Regulation (EU) | Adjustment to the new | procedures (from
Acceleration of | 2024/223  of 22 | Renewable Energy | 1/07/2024)
renewable — energy | December (entry into | Directive 2023/2413, | Maintaining _ priority
deployment  (2022- | force on 1July 2024) | of October 18 renewable energy
2024) projects (higher public
interest)
Acceleration zones +
environmental
assessment
exceptions
Creation of renewable acceleration zones
(planning + connection with environmental
zoning)
Acceleration after
June 30, 2025? =
Valid as incorporated | Simplification of authorization procedures
into the Renewable | (reduction of deadlines and positive silence)
Energy Directive
2023/2413
(transposition no later
than May 21, 2025) =
Updating of
mandatory targets for | Exemption from environmental assessment
share in gross final | (although biodiversity and habitat protection)
consumption from
32% to 42.5% by 2030
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6.2.2. Enabling requirements

Generally speaking, and regardless of the type of energy to be produced, the
implementation and operation of infrastructure, facilities, and networks for the
production, distribution, transportation, and/or consumption of renewable energy—
typically on land, for photovoltaic projects—will require a series of requirements and
enabling titles.

A) Compliance with the special plan for the organization of the port service area

Pursuant to Article 59.1 of the Port Authority's General Urban Development Plan
(TRLPEMM), any work intended to be carried out by the corresponding Port Authority
must necessarily comply with the special development plan for the port's service area.
To verify this requirement, a report must be submitted from the competent urban
planning authority, which will be deemed to have been issued in a favourable manner
if one month has passed since receipt of the documentation without it having been
expressly submitted.

The Special Development Plan establishes detailed regulations for the necessary prior
provisions defined in the "Delimitation of Port Spaces and Uses" (DEUP) instrument,
the basic function of which is twofold: to effectively delimit the service area—the
external and internal definition of the port's public domain—and to establish the
planning of uses in each of its different areas.

On the other hand, it must be understood that the remaining works that the
concessionaires intend to carry out within the service area will not need to be included
in said plan.

Therefore, a distinction must be made, from the outset, between actions to implement
renewable energy production infrastructure promoted by the Port Authority itself and
actions promoted by private concessionaires, not only in the service area but in any
sector of the public port domain.

In the first case, the Port Authorities have the authority to provide general port services,
as well as to manage and control port services under the most efficient, economical,
and productive conditions. This may, where appropriate, involve self-supplying these
services through renewable energy produced in the port itself. To this end, they hold
powers over the "planning, design, construction, maintenance, and operation of port
works and services" (Article 25 of the TRLPEMM). The need for special planning
depends in these cases on the occupation or non-occupation of the so-called "service
area," consisting of a land area comprising land areas and fixed works designated for
port services, and the water space necessary for the development of port uses,
including both the port's internal waters and anchorage and manoeuvring areas (and
even reserve spaces for the future development of port activities and those that may
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be linked to port-city interaction). Any publicly promoted renewable energy production
facility, project, or infrastructure in this area would therefore need to be included in
advance in the corresponding special development plan.

In the second case, it is worth considering the concessionary exploitation of the port
area for the production of renewable energy. In this case, public planning would not be
necessary, but advance control over the adaptation of the activities to the port system
would be implicit—and derived from its clauses—in the enabling concession title.

B) Unnecessity of a planning permit (in the case of works of general interest)

In principle, the occupation of the necessary land and the construction of the planned
infrastructure and facilities would require a municipal planning authorization or license.
However, due to their nature as public works of general interest, the port works
regulated by the TRLPEMM are exempt from municipal preventive control (Article 60 of
the TRLPEMM).

However, it should also be understood that all other works in the public port domain
that are not considered port works of general interest but are carried out by private
entities (concessionaires) for the development of economic activities will require a
planning authorization or license, advance control, or adaptation to current urban and
territorial guidelines.

The Supreme Court has understood in this regard that, within the works carried out in
the port service area, a distinction should be made between: i) Works that are strictly
port constructions or facilities, which, as public works of general interest, do not require
municipal licenses, these being validly replaced by the municipal compatibility report;
and ii) Works that do not strictly affect port constructions or facilities, but rather
buildings or premises intended for cultural or recreational facilities, trade fairs and
exhibitions, which are subject to the general rule of requiring a municipal license (STS
of April 1, 2002, rec. 2275/1998).

From this interpretation, it must be understood that not only private works carried out
within the port's public domain will be subject to a planning permit, but also public
works—not strictly speaking of general interest—that may have as their purpose the
regulation of renewable energy production. Article 60 of the TRLPEMM (Spanish
Constitutional Court) must be interpreted in the sense indicated in this regard by STC
40/1998, of February 19, which, in assessing the constitutionality of the corresponding
article of Law 27/1992, of November 24, on State Ports and the Merchant Marine
(hereinafter LPEMM) (Article 19.3), maintained the requirement for a municipal permit
for works of a non-strictly port nature.

This last clarification applies exclusively to works constructed on land comprising the
port's public domain and not in water spaces (for all, STS of September 20, 1984).

C) Sectoral regime of administrative authorizations for the start-up and registration
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Article 73 of the TRLPEMM requires a dual title: a state title (authorizing the occupation
of the public port domain) and a state/regional title (authorizing the activity). This
perhaps currently conflicts with the principles of speed, procedural economy, and the
reduction of administrative obstacles for citizens and business activity (which could
easily be overcome by issuing a binding report from the corresponding Port Authority
during the (substantive) procedure for authorizing the activity).

According to the specific regulations on the activity of production of electrical energy
from renewable energy sources, state administrative authorization will be required for
the start-up of new facilities (as well as for the modification of existing ones and for
their transmission, temporary closure and definitive closure), in the following cases (art.
35 of Royal Decree 413/2014, of June 6, which regulates the activity of production of
electrical energy from renewable energy sources, cogeneration and waste):

- Peninsular facilities, including their evacuation infrastructure, with an installed
electrical capacity exceeding 50 MW;

- Facilities, including their evacuation infrastructure, that exceed the territorial
scope of an Autonomous Community;

- Facilities located in territorial waters; and

- Facilities with an installed electrical capacity exceeding 50 MW located in non-
peninsular territories, when their electrical systems are effectively integrated with the
peninsular system.

However, the procedure is as provided for in the regulations that generally govern
electrical energy production facilities or offshore wind generation facilities (Article 36.1
of the aforementioned Royal Decree).

In all other cases, it should be understood that administrative authorization from the
regional government will be required for operation.

Focusing on sector-specific enabling titles, we must refer to Royal Decree 1955/2000,
of December 1, which regulates the activities of transmission, distribution, marketing,
supply, and authorization procedures for electrical energy installations (hereinafter
Royal Decree 1955/2000). This law, implemented in this regard by Law 24/2013, of
December 26, on the Electricity Sector (LSE), is a basic regulation applicable to both
state and regional authorizations.

The LSE actually distinguishes three types of authorizations: production,
transportation, and supply.

Firstly, any activity involving the production of electrical energy (including the start-up,
modification, temporary closure, transmission and definitive closure of each facility) is
subject to prior administrative authorisation (Article 21.1 LSE), with the production
facility being understood to include its evacuation infrastructure (including the
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connection to the transmission or distribution network) and, where applicable, the
transformation of electrical energy.

Secondly, the start-up—and, likewise, the modification, transmission, and permanent
closure—of any electricity transmission facility is also subject to prior administrative
authorization (Article 35.1 LSE).

Thirdly, the start-up, as well as the modification, transmission, and permanent closure
of any electricity distribution facility will also be subject to prior administrative
authorization.

Therefore, any new facility of one of these types intended to be put into operation
within the territorial scope of a port system will be subject to prior administrative
authorization (as well as, where applicable, the establishment of direct lines or the
installation of electrical infrastructure for charging electric vehicles with a power
greater than 3,000 kW).

In all three cases, prior administrative authorization must be processed with the
preliminary design of the facility—as a technical document—and, where applicable,
jointly with the environmental impact assessment.

The authorization grants the authorized company the right to construct a specific
facility in accordance with the conditions included in the enabling title.

In any case, the generation or production authorization cannot be granted if its holder
has not previously obtained the necessary access and connection permits to the
corresponding transmission or distribution networks.

However, along with the corresponding substantive administrative authorization, the
electricity sector regulations also require an administrative construction
authorization—not to be confused with the necessary urban occupancy permits—
which will also establish the corresponding technical requirements (the LSE incorrectly
establishes that the application only requires a sworn declaration from the interested
party). This authorization can be processed jointly with the former, as well as with an
operating authorization, which allows the installations to be energized and proceed
with the operation once the project is executed.

This regime has certain exceptions. Thus, the competent public administration—state
or regional—may establish that certain types of non-substantial modifications to
facilities—transportation, distribution, and production, direct lines, and electric vehicle
charging lines—are not subject to prior administrative authorization and administrative
construction authorization. Similarly, although this is now through regulations, certain
production facilities with up to 500 kW of installed power may be exempt from the need
to obtain any of these prior authorizations. Likewise, by regulation, the Government -
understood as state - may exempt certain electrical installations - without limits on
installed power - whose purpose is research and technological development from
either of the two authorisations (however, for a project - research and development -
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to be exempt from prior administrative authorisation, it must necessarily be exempt
from obtaining an environmental impact declaration and be subject to a specific call for
[+D+i - European or state - or have express recognition for such purposes issued by
the Secretary of State for Energy).

As we can see, of the three types of authorizations—for the three types of production,
transmission, and distribution activities—only the operating authorization is required in
any case (the prior authorization and the construction authorization may be waived).

In any case, for the granting of authorizations for transmission, distribution, production,
and direct power lines, the developer must sufficiently demonstrate:

- The technical and safety conditions of the facilities and associated equipment;
- Adequate compliance with environmental protection conditions;

- The characteristics of the facility's location; and

- The legal, technical, and economic-financial capacity to carry out the project.

Finally, Article 53.6 of the LSE establishes, in general terms, that administrative
authorization procedures will be regulated and must adhere to certain general
principles (objectivity, equality, etc.). Technically, however, the procedures are not
regulated or discretionary, but rather the resolutions that close them. And, truly, in
these cases, we cannot speak of completely regulated authorizations: first, because
they incorporate certain conditions and requirements for implementation; second,
because they are subordinated, as we have seen, to the applicant's accreditation of
certain requirements, with a wide margin of assessment by the competent
Administration for granting them; and, third, because the competent public
Administration may deny authorization not only for failure—more or less regulated—to
comply with the requirements set forth in the applicable regulations—not only those
corresponding to the electricity sector, by definition—but even for having—already in
the open—a negative impact on the operation of the system.

In any case, any of these three authorizations—for any of the three types of activity—
do not exempt from the need to obtain the concessions and authorizations that apply
under other provisions (for example, the port concession), and, in particular, those
related to territorial planning (such as the corresponding urban planning license) and
the environment (such as the need for a prior environmental assessment) (Article 53.7
LSE), as well as compliance with technical regulatory requirements regarding industrial
safety and quality (Article 53.9 LSE).

When the jurisdiction falls to the General State Administration, the maximum period for
issuing and notifying the corresponding resolutions will be one year (with the resolution
being deemed tacitly rejected after that period).
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Activities subject Transport
to authorization
Distribution
Commissioning
Summary table of the Actions per Modlification
authorization regime in the facility
electricity sector Transmission
(applicable, by reference,
in the area of renewable Temporary or permanent closure
energy installations)
Prior administrative authorization
Authorization Administrative construction
types authorization
Operating permit (non-waivable)

Logically, this diverse authorization regime is applicable to the promotional activities of
private concessionaires.

However, Article 2.1 of the LSE does not expressly prohibit public economic initiatives,
so we must understand that a Port Authority may also act as a promoter of a renewable
energy installation project.

Given its liberalized nature, public initiative would therefore be possible in generation
(production) and marketing activities, where appropriate. In the case of transportation
and distribution, as these are regulated activities, their intervention would depend on
obtaining the necessary access permits.

If the Port Authorities themselves carry out distribution or marketing activities with the
renewable energy produced, the opportunity for the port to become either a closed
distribution network or a marketing company (through the incorporation of a
commercial company) must be considered. In the former case, Royal Decree 314/2023,
of April 25, which develops the procedure and requirements for granting administrative
authorization for closed electricity distribution networks, will apply. Its application in
the case of ports would be feasible, given their consideration as "distribution networks
that supply electricity to a geographically limited industrial, commercial, or shared
services area" (according to Directive 2009/72/EC of July 13). In general, the owner of
a closed electricity distribution network has the same rights and obligations as an
electricity distributor, except for the specific features set out in this standard. The
following requirements must be met, successively:

- Have the certifications that prove their legal, technical, and financial capacity;
110
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- Possess the administrative authorizations for the network facilities they own;
and

- Have state authorization that authorizes them to establish and operate as a
closed electricity distribution network.

Depending on the corresponding level of competence, prior and definitive registration
in the corresponding administrative registry of electricity production facilities will also
be required as a formal condition for participating in the electricity production market
under any of the contracting modalities with physical delivery.

D) Authorization for access and connection to the corresponding electrical grid
(exceptin cases of self-consumption of production and consumption not connected to
the grid).

In general, in order to obtain the installation or commissioning authorization, it will be
an essential prerequisite to obtain the access and connection permits to the
corresponding transmission or distribution networks for the entire power of the
installation (art. 36.2 of Royal Decree 413/2014, of June 6, which regulates the activity
of production of electrical energy from renewable energy sources, cogeneration and
waste), whose regulation is included in Royal Decree 1183/2020, of December 29, on
access and connection to the transmission and distribution networks of electrical
energy.

The exception may be renewable energy production facilities for self-consumption or
production facilities linked to transport and/or distribution infrastructure via direct lines,
for the energy supply of port services or facilities and services linked to port activities
in the strict sense.

In the case of self-consumption with renewable distributed generation, the regime
established in Royal Decree 244/2019, of April 5, which regulates the administrative,
technical, and economic conditions for self-consumption of electrical energy, must be
followed.

In the second case, for the installation of direct lines, qualified producers and
consumers must request administrative authorization for their construction, and they
are excluded from the economic regime established for transport and distribution
provided for in Royal Decree 1955/2000.

6.2.3. Need for prior environmental assessment

According to Article 124.1 of Royal Decree 1955/2000, projects for electricity
production, transmission, and distribution facilities must undergo an environmental
impact assessment when required by applicable legislation. This provision must also
be deemed to be required in the case of renewable energy production (except in cases
where a legally binding regulation exempts this requirement, as may be the case with
projects to accelerate renewable energy production).
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In any case, the general rule will be the requirement of a prior environmental
assessment.

At a basic level, Law 21/2013, of December 9, on environmental assessment subject to
ordinary environmental impact assessment (specifically mentioning those facilities
producing or transporting energy from renewable sources and located in ports):

- The construction of power lines with a voltage equal to or greater than 220 kV
and a length greater than 15 km, unless they run entirely underground through
developed land, as well as their associated substations;

- Facilities for the use of wind power for energy production (wind farms) that
have fifty or more wind turbines, or that have more than 30 MW, or that are located
less than 2 km from another wind farm in operation, under construction, with
administrative authorization, or with an environmental impact declaration;

- Facilities for the production of electrical energy from solar energy, not located
on rooftops and occupying more than 100 hectares of land;

- Power lines with a length greater than 3 km, excluding those that cross
developed areas;

- Wind farms;

- Facilities for the production of electrical energy from solar energy for sale that
occupy an area of more than 10 hectares.

In turn, they will be subject to simplified environmental assessment:

- Industrial facilities for the production of electricity, steam, and hot water
(projects not included in Annex I);

- The construction of power lines (projects not included in Annex 1) with a
voltage equal to or greater than 15 kV, with a length greater than 3 km, including their
associated substations, as well as below the above thresholds when they meet general
criteria 1 or 2, or do not include the preventive measures established in Royal Decree
1432/2008, of August 29, establishing measures for the protection of birds against
collision and electrocution on high-voltage power lines, or run within 200 m of a
population or 100 m of isolated dwellings in any part of their route, unless they run
entirely underground through developed land.

- The repowering of existing electricity transmission lines when they meet
general criteria 1 or 2;

- Installations for the use of wind power for energy production (wind farms) not
included in Annex I;
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- Installations for the production of energy in marine environments and
transitional waters;

- Installations for the production of electrical energy from solar energy not
included in Annex |, nor installed on the roofs of buildings, as well as those occupying
an area of less than 5 hectares, unless they meet general criteria 1 or 2.

Based on these basic requirements, each Autonomous Community, in its own
regulations on environmental impact assessment, may establish additional protection
standards that subject other projects related to the installation, production, or
transmission of electrical energy derived from renewable sources to environmental
assessment or integrated environmental assessment.

6.3. Specific regulatory framework

6.3.1. Installation and development of renewable energy
production infrastructure in the water surface of the
service area

A) The role of marine renewable energy in the energy transition process

Without a doubt, marine renewable energy is now a key element in achieving our
country's 2030 and 2050 energy and climate goals, reducing energy dependence and
promoting industrial and technological development in strategic areas such as the
aquatic areas included in port service zones.

The European Commission's Blue Growth Strategy (2012) already recognized the
importance of the seas and oceans as drivers of the European economy, specifically
classifying marine energy as "blue energy."

The "Roadmap for the development of offshore wind and marine energy in Spain" of
December 2021 sets a target for installed offshore wind capacity of 1to 3 GW by 2030
and 40 to 60 MW for marine energy (the 2023-2030 PNIEC, meanwhile, contemplates
a wind capacity—both onshore and offshore—of 50 GW by 2030).

The promotion of offshore wind energy in particular is linked to the forecasts for its
deployment in the so-called "high potential zones" provided for in the maritime spatial
planning plans (RD 150/2023, of February 28) provided for in RD 363/2017, of April 8,
which establishes a framework for maritime spatial planning, in transposition of
Directive 2014/89 / EU of the European Parliament and of the Council, of July 23, which
establishes a framework for maritime spatial planning). In this sense, art. 9.2 of Royal
Decree 962/2024, of September 24, which approves the production of electrical
energy from renewable sources in facilities located at sea (hereinafter, Royal Decree
962/2024), states that "the areas where the generating parks of offshore wind
13
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installations will be located must be included in the high-potential zones for the
development of offshore wind energy defined in the approved maritime spatial planning
plans'. These plans (POEMSs) therefore act as zoning instruments to delimit the most
suitable areas for the development of, among others, offshore wind technology, taking
into account possible interactions with other uses of the sea and the technical and
environmental viability of the projects themselves.

B) Offshore wind energy (fixed or floating)

According to Article 3 of the LSE (Spanish Law on the Settlement of Land Use), the
General State Administration is responsible for authorizing electricity generation
facilities located within territorial waters, as well as granting and revoking them.

This is the first possibility of offshore renewable energy. However, it seems
complicated to imagine the possible location of a wind turbine farm and the
corresponding facilities, networks, and infrastructure within the inner waterline
(nearshore) of a port system (offshore wind power, in particular, takes advantage of
the higher and more consistent wind speeds of the high seas). In fact, offshore wind
turbines are often even larger than those located on land, and the complex anchoring
substructure must be added. (Floating wind power, with small wind farms installed on
floating platforms anchored to the seabed by guy wires, would perhaps offer greater
possibilities, even with less environmental and landscape impact.) A different matter,
logically, would be the strategic use of these turbines for the subsequent transportation
and distribution of energy or, for example, the construction, storage, and transportation
of large components destined for the wind industry or the construction of the
infrastructure for international transport. In this regard, internal regulations are
currently being processed in Spain on the regulatory bases for granting investment aid
for the physical adaptation of the national port infrastructure, with construction,
assembly, and adequate capacity areas in strategic ports for the deployment of
offshore wind and other marine energy sources in Spain. As stated in this proposed
Ministerial Order:

“Spanish ports are essential for the development of offshore renewable energy,
as large assembly and manufacturing areas for both the development of
offshore renewable energy projects in Spain and for international markets, as
well as a vital part of the supply chain and logistics hub. In this context, adapted
infrastructure with sufficient available space for the simultaneous assembly and
construction of floating technology offshore wind turbines is necessary. Given
the configuration of the Spanish coastal platform, it is essential to guarantee the
availability of service for this floating technology, which can only be achieved
from port facilities with sufficient infrastructure (in terms of berthing line, surface
area, and water depth), given the size and complexity of the parts to be handled.

These spaces would be used to build floating platforms, carry out other
manufacturing activities, store blades, tower sections, and components,
assemble them, and launch them into the water, requiring extensive and wide
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esplanades, large cranes, and berthing lines stretching hundreds of linear
meters. Port services would be complemented by the stowage of components
and spare parts, the berthing of specific vessels for installation activities and
marine operations, mobile cranes, transport equijpment, etc. These areas would
also serve as logistics centres/hubs for the operation, repair, and maintenance
of offshore wind farms in the future'.

However, the use of port infrastructure itself for the location of small wind turbines,
mainly for self-supply, is not logically ruled out. In this case, as we have already seen,
the corresponding public land concession by the corresponding Port Authority is
generally required. In this regard, the first call for investment aid in pilot projects and
testing platforms for marine renewable energy (Order TED/1204/2022, of December 2,
and IDAE Resolution of December 21, 2022) expressly includes port infrastructure.

In any case, the production of electrical energy from renewable sources in facilities
located at sea and in the State's own ports of general interest is now contained in RD
962/2024 (with this regulation lifting the de facto moratorium derived from RD-Law
12/2021, of June 24, which adopts urgent measures in the field of energy taxation and
energy generation, and on the management of the regulation fee and the water use
rate).

Indeed, according to Article 2, marine renewable energy facilities located in "Zones |
and Il of ports of general interest to the State" will be included within its scope of
application, that is, within port waters, including water areas sheltered either naturally
or by breakwaters (Zone I), and outside port waters, including all other waters (Zone

).

In principle, and as a general rule, any marine renewable energy facility to be built
requires specific authorization following a competitive bidding process, unless: i) they
are innovative facilities or, specifically, ii) they are intended to be located in ports of
general interest to the State.

With regard to the former, any innovative offshore renewable facility (the nature and
character of which must be accredited by the relevant administrative reports, unless
the administrative authorisation is requested for a maximum period of five years or the
facility consists of only one wind turbine) located outside the areas with high potential
for the development of offshore wind energy may initiate the processing of the
authorisations provided for in Article 53 of the LSE, but without the need to be linked
to bids awarded in the competitive bidding process summarised below, but only in the
following cases:

- Offshore wind installations with an installed capacity of no more than 50 MW;
and

- Non-wind offshore renewable installations with an installed capacity of no
more than 20 MW
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Truly, the genuine promotion of this type of investment and research projects would
have required, in accordance with Article 53.3 of the Spanish Royal Decree-Law (LSE),
exemption from the authorizations generally required in this provision (prior
administrative authorization and administrative construction authorization), or, at least,
the provision (in regulations) of simplified procedures for the installation of
experimental projects in certain locations (testing areas), specifically aimed at
promoting technological development and innovation in this area.

And, specifically, with regards to offshore renewable energy facilities located in ports
of general interest to the State, not only in relation to offshore wind power, Article 31
of Royal Decree 962/2024 establishes that:

- Any facility located in the aforementioned Zones | and Il may also initiate the
processing of the authorizations provided for in Article 53 of the LSE (Spanish
Securities Law) without needing to be linked to bids awarded in a competitive bidding
process;

- However, the corresponding reports must be requested from the public
administrations whose powers are affected;

A concession for the occupation of the public port domain may be granted for these
purposes when: i) the facility is located in a location that does not affect port activities
and operations; ii) the facility is intended for experimental or test uses; or iii) the facility
is used for consumption by users of the port itself.

In the remaining cases, a competitive authorization process will be necessary, which
will also include the granting of rights related to: i) the applicable renewable energy
economic regime; ii) the reservation of access capacity at a specific node in the
electricity transmission grid; and iii) priority in granting the concession for the
occupation of the maritime-terrestrial public domain.

Approval of the bases of

the procedure
Ministerial Order

Public dialogue phase with social | Comments or proposals for
and economic actors improvement by affected
stakeholders

Requirements for
participating subjects (legal
form, technical solvency,

S ] experience, company size,
Ministerial Order of convocation etc.)

Requirements and criteria
applicable to facilities
(design, environmental
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Competitive bidding impact, socioeconomic
procedure impact, etc.)
Award by highest score

until reaching the power
quota to be awarded

Setting a maximum
economic offer price
(reserve price) ana,
additionally, a minimum
price (risk price)

Characteristics of the
procedure

Resolution and official
publication + reservation of
access capacity in favor of

the successful bidders

In any case, the owners of facilities linked to bids awarded in this competitive bidding
process must also process the aforementioned sectorial administrative authorizations,
particularly those contained in Article 53 of the LSE (Spanish Securities Law),
requesting a report from the public administrations whose powers may be affected. RD
962/2024 itself establishes that its provisions do not exclude those required by the
rest of the applicable regulations (art. 5), with the corresponding environmental
assessment and compatibility reports being understood as necessary in principle
regarding the impact on marine species and habitats (Law 42/2007, of December 13,
on Natural Heritage and Biodiversity), regarding marine strategies (RD 79/2019, of
February 22, which regulates the compatibility report and establishes the compatibility
criteria with marine strategies) and regarding fishing activity (Law 5/2023, of March 17,
on sustainable fishing and fisheries research).

C) Floating photovoltaic energy

Secondly, we should consider the installation of floating photovoltaic panels in the
waters of ports for the production of renewable solar energy.

There is currently no specific regulation on this matter (as there is for the
implementation of floating solar installations in inland waters, within the public water
domain), but the previous provisions of Royal Decree 962/2024 are applicable. The
scope of this regulation is not limited to offshore wind energy, but also applies to any
offshore renewable installation (Article 2) located in marine waters or in the internal and
external waters of ports of general interest of the State, as provided for in Article 10 of
Royal Decree 962/2024. 2.1 of RD 413/2014, of June 6, which regulates the activity of
production of electrical energy from renewable energy sources, cogeneration and
waste, including in the same within Group b.1 "the installations that use solar energy as
primary energy" (said group is divided in turn into two subgroups: Subgroup b.1.1
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Installations that only use solar radiation as primary energy through photovoltaic
technology and Subgroup b.1.2 Installations that only use thermal processes for the
transformation of solar energy, as primary energy, into electricity).

D) Tidal energy

Tidal energy is the energy obtained by harnessing the rise and fall of the tides. In some
regional sectoral regulations, it is more fully defined as "energy produced by the natural
phenomenon of rising and falling sea levels caused by the gravitational pull of the moon
and the sun, and which can be harnessed to produce electricity" (Article 2 of Law
2/2007, of March 27, on the promotion of renewable energy and energy savings and
efficiency in Andalusia).

It is also called ocean energy, and again, its location in the aquatic area of a port seems
complicated due to the port's own protection, its closed nature, and the need to install
underwater transformation infrastructure.

In any case, and as in the previous case, Royal Decree 413/2014 also considers
installations with renewable energy sources to be those that use tidal energy as their
primary energy (Group 2.1 Group b.3).

E) Energy derived from marine currents (inertial and tidal)

Ocean current energy is a form of marine energy obtained by harnessing the kinetic
energy of ocean currents—in principle, highly predictable and with high energy density.

As in the previous case, its location in port waters seems complicated, as it depends
on deep-sea underwater facilities for converting kinetic energy into electricity.
However, it is included in the same group b.3 as in the previous case as a source of
renewable energy production.

F) Wave energy

Wave energy is also considered marine renewable energy in Royal Decree 413/2014. It
consists of capturing the energy derived from the movement of waves caused by the
wind, transforming the generated kinetic energy back into mechanical energy, which is
then transferred through a turbine to generate electricity. The energy capacity of a
wave front is measured in energy density per meter of front, with this value varying
from one location to another.

Specifically related to this type of marine energy, Article 37.2 of the LCCTE (Spanish
Law on the Conservation of Marine Energy) states that its use should be promoted, as
well as "other renewable sources in ports under regional jurisdiction."

However, it is not a mature or widespread technology, and its location in the inner
(sheltered) aquatic area of ports is apparently difficult.
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G) Energy of the oceanic thermal gradient

This technology allows the temperature gradient existing in a given geographical area
to be converted into useful energy, resulting from the difference in temperature
between the sea surface water and the temperature found in that same location at a
depth of approximately 1,000 meters.

Again, the limited location possibilities for these infrastructures (minimum surface
water temperature of around 25 degrees and sufficient depth to encounter cold
seawater at less than 5 degrees) complicate their potential location in the water surface
orin the outer areas of ports. Furthermore, this is a renewable technology not expressly
provided for in Royal Decree 413/2014.

H) Energy of the salt gradient

It is understood as the energy that can be obtained from the difference in salt
concentration, typically in the mouths or transition zones of rivers or inland streams,
between seawater and freshwater.

This is also a technology with a relatively low level of maturity and is still in the
experimental phase, requiring location in aquatic transition zones.

6.3.2. Installation and development of renewable energy
production infrastructure in the port land area

A) Wind or terrestrial photovoltaic energy

As we have already pointed out in this Report, ports offer clear strategic value in the
entire value chain of these new renewable technologies, leveraging not only the marine
renewable energies that can be directly located there, but also their logistical capacity
to build and distribute both partial generator components and already assembled ones,
which is especially important in the case of large infrastructures such as wind turbines
and their components.

We should refer at this point to the analysis previously carried out in relation to the
requirements established in the new RD 962/2024, insofar as it regulates the
production of electrical energy from renewable sources in facilities located at sea, in
relation to the competitive bidding procedure necessary for its authorization - already
discussed - and to certain provisions in relation to innovative facilities and, as far as
this is concerned, with facilities located in ports of general interest of the State
(remembering however that said competitive bidding procedure in which all marine
renewable facilities that want to be built must participate will not be required when it
comes to innovative facilities or those that are located in ports of general interest of
the State). However, due to its very special nature, it really only seems to refer to the
water surfaces of Zones | and Il of the port, so in reality, for the installation of a wind
farm - or one or more isolated wind turbines - or solar photovoltaic in the land area of
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the same, we will have to adhere to the provisions already mentioned in relation to the
need for an enabling concession title and authorizations required by generic electrical
regulations.

B) Installation of electrolysers
B.1) Hydrogen as a (dangerous) chemical substance

Without a doubt, the production of electrolytic hydrogen, as an energy vector, can
make a decisive contribution to the overall decarbonization process of the energy
system. Port land areas can be excellent locations for its installation and connection to
storage and transportation networks and systems. The need for renewable energy and
water—in principle, fresh water—for the production of renewable hydrogen justifies
locating facilities in strategic locations both for the generation or transportation of
inputs (wind or solar, marine or land-based energy, and water resources) and for the
subsequent land or sea transportation of the hydrogen thus produced.

Ports are, therefore, key strategic hubs for the production of green hydrogen,
especially if they are close to renewable energy sources, facilitating transport logistics
for both export and import, or using it as a power source for port assets, including
vehicles, machinery, and vessels. This contributes to the decarbonization and energy
optimization of operations in port areas.

In Spain, for now, the regulations applicable to hydrogen production are based on its
consideration as a chemical product and industrial activity—and not as an energy
carrier—without any real distinction based on the production method or energy source
used.

Therefore, there is no specific regulation regarding the authorization procedure for
renewable hydrogen production facilities, including their possible location in port areas.

In any case, the required authorizations should apply both to the installation of the
renewable gas generating plant (or, where applicable, the necessary electrolysers) and
to the on-site renewable energy generation facilities, or, alternatively or
complementarily, to the access and connection permits for the supply of the
electrolyser, as well as, finally, the storage or transport infrastructure for the hydrogen
produced.

From its specific consideration as a chemical product, and when evaluating its location
within a port system, it would be necessary to take into account, first of all, the
requirements derived from various European regulations, such as Regulation (EC)
1907/2006 of the European Parliament and of the Council of 18 December 2006 on the
Registration, Evaluation, Authorisation and Restriction of Chemicals (hereinafter,
REACH Regulation) and Regulation (EC) 1272/2008 on classification, labelling and
packaging of substances and mixtures (and in development of the first, Commission
Implementing Regulation 2020/1435 on the obligation imposed on registrants to update
these in accordance with Regulation (EC) 1907/2006 of the European Parliament and
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of the Council on the Registration, Evaluation, Authorisation and Restriction of
Chemicals and Mixtures, and internally, Law 8/2010, of 31 March, by which establishes
the sanctioning regime provided for in the Regulations (EC) on the registration,
evaluation, authorization and restriction of chemical substances and mixtures (REACH)
and on the classification, labelling and packaging of chemicals and mixtures (CLP),
which amends it).

In summary, the REACH Regulation requires:

- Registration of any substance within its scope of application
manufactured/imported in quantities equal to or greater than 1 ton/year;

- Prior assessment of the health and environmental risks of any substance that
poses a risk in accordance with the criteria established for prioritization;

- Application for authorization of use for any substance considered to be of high
concern; and

- The impossibility of developing certain uses of substances that are prohibited
or restricted when they pose an unacceptable risk to human health and the
environment.

Likewise, at the European level, there is already a new Community package on the
decarbonization of gas and renewable gases, which is directly applicable—in the case
of the Regulation—to our country.

Flexibility and manageability

Prioritizing hydrogen as Resilience and adaptation
an energy vector = (storage)
decarbonization

Internal security (local
production)

Single internal market Legal security
incentives (with and
possible coexistence of competence

specific networks and
adapted natural gas | Incentives [ Competitive
networks) = greater pricing
competitiveness
through distributed Safety and
production affordability

Integration and
interconnection of
national markets and
networks
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At the domestic level, Royal Decree 840/2015, of September 21, approving measures
to control the risks inherent in serious accidents involving hazardous substances, and
Royal Decree 656/2017, of June 23, approving the Regulation on the Storage of
Chemical Products and its Complementary Technical Instructions MIE APQ O to 10,
should be taken into account.

Thus, in principle, the installation of electrolyzers in a port would be subject, along with
the need for a concession for public land occupation and the other (sectoral)
authorizations linked to the production of renewable energy, already analyzed, to the
specific European and domestic regulations on the control of the risks associated with
the use/production of chemical and hazardous substances.

If renewable hydrogen is not supplied directly for port services or refueling (or sold by
ship, once compressed or liquefied), it must be injected into the corresponding
networks. In the absence of specific networks, it is possible, respecting the mixing
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limits established where applicable, to transport it through conventional gas pipelines.
In this case, to facilitate the processing of these renewable gas injection projects into
the existing natural gas network, the declaration of public utility of the direct
connection lines from a renewable gas production plant to the gas system for injection
into it is envisaged (Royal Decree-Law 18/2022, of October 18, which in turn modifies
articles 92 and 93 of Royal Decree 1434/2002, of December 27, which regulates the
activities of transportation, distribution, marketing, supply, and authorization
procedures for natural gas facilities). Currently, in fact, all direct lines are exempt from
the need to be authorized, and direct connection lines from a renewable gas production
plant to the gas system intended for the injection of gas into it may be used freely, with
no requirements other than those relating to compliance with technical, safety and
environmental provisions (Division 11 of Royal Decree-Law 14/2022, of August 1).

If not only the production but also the on-site supply of the renewable hydrogen
produced is intended, the installation of specific refueling infrastructure—for vehicles
or ships—would require compliance with the requirements currently contained in
Regulation (EU) 2023/1804 of the European Parliament and of the Council of 13
September 2023 on the deployment of alternative fuels infrastructure and repealing
Directive 2014/94/EU—as well as Delegated Regulations (EU) 2019/1745 and (EU)
2021/1444.

From an environmental control perspective, hydrogen generation and storage facilities
are subject to Integrated Pollution Control (IPPC) and Environmental Impact
Assessment regulations.

Integrated pollution control regulations consist of Directive 2010/75/EU of the European
Parliament and of the Council of 24 November 2010 on industrial emissions (last
amended by Directive (EU) 2024/1785 of the European Parliament and of the Council
of 24 April 2024) and Royal Legislative Decree 1/2016 of 16 December 2016 approving
the Consolidated Text of the Law on integrated pollution prevention and control. Within
the chemical industry, this regulatory group subjects hydrogen generation to
Integrated Environmental Authorisation, provided that it is generated on an industrial
scale through chemical or biological transformation, without setting thresholds based
on the potential renewable origin of the product. Specifically, Annex | of this Law
(industrial activities subject to integrated environmental authorization) includes
chemical facilities for the manufacture of inorganic chemical products such as
hydrogen, without, however, setting minimum production thresholds and obviously
without taking into account the production method used to obtain it. It should be noted,
however, that according to Article 2 of the same, such requirements will not apply to
"“facilities or parts thereof used for research, development, and testing of new products
and processes'.

Regarding the subjection to environmental impact assessment, projects for industrial-
scale hydrogen manufacturing chemical facilities must be subject to an (ordinary)
environmental assessment, in accordance with the provisions of Directive 2011/92/EU
of 13 December 2011 on the assessment of the effects of certain public and private
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projects on the environment and Law 21/2013 of 9 December on environmental
assessment (Annex I, Group 5. Chemical, petrochemical, textile and paper industry).

The relationship between both requirements is instrumental. In principle, although it will
depend on the corresponding regional implementing regulations, the environmental
impact assessment will be included, as a linked environmental procedure, within the
higher substantive procedure for granting—or not—the integrated environmental
authorization.

Law 1/2005, of March 9, regulating the greenhouse gas emission rights trading system,
includes within its scope the generation of hydrogen and synthesis gas through
reforming or partial oxidation, with a production capacity exceeding 25 tons/day.
Furthermore, Law 40/2010, of December 29, on the geological storage of carbon
dioxide, created a regulatory framework for the permanent geological storage of
carbon dioxide in underground structures, applicable to blue hydrogen. Hydrogen
production is also subject to Law 26/2007, of October 23, on Environmental Liability.

These requirements must be compatible with the rest of the licenses, authorizations or
concessions required, which would have to include, in any case, the corresponding
urban planning license (which must comply with the provisions of the general urban
planning plans of each municipality and the regional urban planning legislation,
although, in general, and except for exceptional authorizations, projects may be located
on urban land provided that it is compatible with industrial activity) and, in the case of
the production of renewable hydrogen, the concession of public hydraulic domain
necessary for the consumption of water in its production.

B.2) Hydrogen (renewable) as an (alternative) fuel

Along with on-site hydrogen production within a port, it is also possible to consider its
direct consumption or its commercialization, but as an (alternative) fuel.

In both cases, the fundamental prerequisite is ensuring that the hydrogen produced is
100% renewable.

To achieve this, the cascading provisions set out in Commission Delegated Regulation
(EU) 2023/1184 of 10 February supplementing Directive (EU) 2018/2001 of the
European Parliament and of the Council by establishing a common Union methodology
defining detailed standards for the production of renewable liquid and gaseous fuels of
non-biological origin must be taken into account.

This is a complementary regulation—to the European regulation on the promotion of
renewable energy—but essential from a national perspective, both for the recognition
of hydrogen produced as renewable, as well as for ensuring its disposal or marketing.

However, it does not apply to all renewable gases, but only to those of non-biological
origin (RFNBO), which must include (renewable) hydrogen.
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In any case, the European panorama, only outlined here, is not entirely satisfactory due
to the lack of a comprehensive, specific, and adequate regulatory framework capable
of offering legal certainty to investors and regulatory harmonization to States.

Domestically, the problem is different: although prior programmatic and strategic
instruments exist, regulation is dispersed and asynchronous, and for now, there is no
such desirable regulatory framework—one of trust—for the promotion and incentive of
activities—not just research—related to renewable hydrogen infrastructure, its use,
and exchange. As we have already noted, until now, the regulation of hydrogen
production, transportation, storage, distribution, and use has been based on its
consideration as a "chemical substance" and "industrial activity," with the resulting
provisions, primarily for the prevention and control of potential risks (given its nature
as a flammable, though non-toxic, gas).

This approach has become insufficient due to the expansion and diversification of the
uses of green hydrogen, the increased public promotion of its production and use, and
the conceptual reconsideration of its role as a key energy vector in meeting the
objectives of decarbonization and electrification of the economy.

We are therefore faced with insufficient and overly generic regulations, with
questionable—and consequential—limitations regarding the areas where production
plants can be located (necessarily on land for industrial use), the (disproportionate)
requirements for environmental assessment and prevention, and safety requirements.

From a production perspective, it is worth noting that Article 56.4 of Law 34/1998, of
October 7, on the hydrocarbon sector (hereinafter, LSH) is currently in effect. This law
establishes an exemption from industrial authorization for renewable gas production
plants, which are therefore subject only to the corresponding (regional) environmental
authorization (following its reform by Royal Decree-Law 14/2022, of August 1).

In addition, a series of specific provisions must be taken into account in any case for
the promotion of hydrogen transport through specific hydrogen networks (RD Law
6/2022, of March 29, which introduces a new AD 38th in Law 34/1998, of October 7,
of the Hydrocarbon Sector), as an activity also declared "of general interest"”, although
the injection of hydrogen and its transport through existing natural gas networks is also
possible, as long as it is technically possible and safe (art. 54.3 of the aforementioned
law), and for the establishment of a system of guarantees of origin for renewable
hydrogen (RD 376/2022, of May 17, which regulates the criteria of sustainability and
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reduction of greenhouse gas emissions from biofuels, bioliquids and biomass fuels, as
well as the system of guarantees of origin for renewable gases), to which must be
added the generic requirements for the availability of renewable energy (contract with
a producer or marketer or proximity requirements for the installation of a power plant
on a self-consumption basis, based on RD 244/2019, of April 5, which regulates the
administrative, technical and economic conditions for self-consumption of electrical
energy), the environmental or urban titles required for the installation of plants or
electrolysers or for hydrogen storage facilities, the private availability of sufficient
water resources via water concessions, etc.

Furthermore, Royal Decree 1183/2020, of December 29, on access and connection to
the electricity transmission and distribution networks, has also been recently amended
in order to solve the perceived problems of accumulation of requests for access to the
networks to connect new consumptions, including the production of renewable
hydrogen, establishing - to guarantee an orderly boost in electricity demand - a tender
procedure that takes into account criteria such as project maturity, volume of
associated investments and contribution to the decarbonization of energy demand,
among others (art. 31 of RDLey 8/2023, of December 27).

6.4. Procedural requirements: obstacles, hurdles
and possible proposals for regulatory reform

It is evident that the set of legal requirements outlined here is implemented through the
corresponding procedures (concession, authorization, or preventive assessment),
which must meet the requirements of adequacy and proportionality so as not to
become regulatory obstacles or impediments to investment.

However, the greatest obstacle currently perceived in the promotion of renewable
energy production and/or consumption in specific areas such as ports stems not so
much from the complexity of the procedures as from their very lack and adaptability.
As we have noted, internal regulations are partial and incomplete, the result of ad hoc
and unrelated modifications, and obviously not "designed" for the possible installation
of renewable energy production infrastructure either in the water or on land within
ports. The uniqueness of these ports and their strategic location, for such installation
or simply as an essential support for the renewable technology industry, would surely
require some specific provision, primarily to "promote," "accelerate," or "relax"
requirements in this regard.

If we assume, therefore, that ports in our country can be fundamental for the
development of marine renewable energies, as large assembly and manufacturing
areas, both for the development of marine renewable projects and for international
markets, as well as a vital part of the supply chain itself (logistics hubs), it is necessary
to encourage the public initiative of port authorities, especially in the promotion and
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encouragement of pre-commercial or pilot projects, where, despite the requirement of
the corresponding authorizations, there would be fewer obstacles as these are non-
commercial initiatives outside of competition.

In the case of ports of general interest, the problem stems not so much from the
confluence of competent authorities—although it will be necessary to integrate
variables into the authorization procedures, for example, in the case of environmental
reports or assessments, which are regional in nature—as from the absence of genuine
governance mechanisms—open and anticipatory—that could generate synergies to
promote the production and marketing of renewable energy in these specific
geographical areas. We have discussed the possibilities for public economic
intervention, but our current regulatory framework does not allow for the existence of
a (public) entrepreneurship model for these purposes, based on the necessary
combination of public powers and guarantees.

It is therefore worth noting the need, above all, for simplification of the documentation
and procedures for preventive control files, with greater streamlining, of course, in their
processing (for example, by generalizing the use of electronic means, which is
mandatory in any case for legal entities), reduction of the information required (for
example, by applying one-stop solutions for all required authorizations and permits), or
simplification mechanisms for granting them (for example, by generalizing the
possibility of Article 91.1 of the TRLPMM, which provides for the renewal of expired port
concessions in cases of mineral resource extraction or for energy or industrial uses).
Likewise, from the perspective of public control and monitoring of authorized activities,
it is necessary to extend intelligent monitoring and tracking mechanisms through digital
platforms for authorized activities.

In the specific case of renewable hydrogen, it is essential—complementing the
regulations on marketing and transport already approved at the European level—to
approve specific internal regulations—mainly relating to its production and storage—
appropriate to its consideration as an energy vector, making current industrial safety
requirements more flexible based on the technology used, the scale of production or
supply purposes (internal, domestic or industrial self-consumption or marketing) or the
environmental impact of its production processes. Equally necessary, from the
perspective of regulatory stability and the creation of investor confidence, is the
development of regulations regarding the construction and operation of specific
hydrogen transport networks, access to network infrastructures, large-scale hydrogen
storage or effective control of the effectively renewable nature of the electricity used
for its production, all within a specific relational framework for the different types of
subjects or operators (rights and obligations) and activities to be developed in the
hydrogen market. From the perspective of the separation of activities and ensuring
third-party access to storage networks and facilities, perhaps not only could it be
considered—logically and due to Community imperatives—the simplification
(documentary and temporal) of the authorisation procedures, but even the mere
subjection to a prior notification regime for specific production, marketing and
distribution activities.
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6.5. Conclusions and specific recommendations

6.5.1. Conclusions

l. Port ecosystems can become strategic hubs for promoting and producing
renewable energy (marine and land-based). Thus, in order to meet the
overall objectives of decarbonization and renewable energy production, they
can be configured as strategic energy hubs or centres, integrating service
provision, commercial development, and research and innovation in clean
technologies.

Il. Port systems can make a decisive contribution both in terms of emissions
mitigation (especially those associated with maritime transport) and
adaptation—through renewable energy production—to scenarios of extreme
climate variability. This can promote not only the exchange of renewable
energy produced but also experimentation with new technologies and
processes, as well as self-consumption.

I. Ports of general interest are part of the maritime-terrestrial public domain
and are part of the state port public domain. Therefore, only activities,
facilities, and constructions consistent with port uses and maritime signalling
may be carried out within them. In principle, any use or activity that presents
circumstances of exclusivity, intensity, danger, or profitability will require the
corresponding authorization or concession.

V. Within port uses, a distinction must be made between commercial uses,
fishing uses, nautical-sport uses, and complementary or auxiliary uses. We
understand that both port uses in the strictest sense and compatible uses
are possible, which would include the implementation of infrastructure and
facilities for the production, distribution, and/or consumption of renewable
energy.

V. In any case, and generally speaking, the implementation of facilities, plants,
infrastructure, networks, or equipment related to renewable energy
production, due to their exclusive, intensive, and/or, where appropriate,
profitable use—of a portion of the public domain—will be subject to the
corresponding administrative authorization or concession. In principle, an
administrative concession will be required in these cases.

VI. Port authorizations and concessions do not exempt their holders from
obtaining the permits, licenses, authorizations, and concessions required by
any regulatory provision—not just legal ones, as incorrectly stated in Article
73.4 of the TRLPEMM. This would be the case, for example, although the
corresponding local regulations would apply, with municipal opening and
operating licenses, which are in principle mandatory for the exercise of any
commercial, industrial, or service activity.
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VII. From a more specific perspective, it is obvious that the TRLPEMM does not
contain any express prohibition or restriction on the installation of renewable
energy infrastructure and production facilities in port systems. On the
contrary, basic state legislation on climate change and energy transition
currently supports a favourable interpretation of such implementation.

VIIl.  In general - as there are some exceptions aimed at simplifying authorisations
- and regardless of the type of energy to be produced, the implementation
and commissioning of infrastructure, facilities and networks for the
production, distribution, transport and/or consumption of renewable energy
will require: a) if the promotion is initiated by the Port Authority itself, and the
location is in the service area, subjection to the special development plan for
the port's service area, following a prior urban compatibility report -
favourable in the event of administrative silence; b) a planning licence, only
in the case of works not declared to be of general interest: not only private
works carried out - by concessionaires - in port public domain will be subject
to a planning licence, but also public works - not strictly speaking of general
interest - that may have as their object the regulation of renewable energy
production; c) State or regional administrative authorization for the start-up
of new electricity production activities from renewable energy sources.
Electricity sector regulations distinguish three types of authorization:
production authorization (subject to obtaining access and grid connection
permits), authorization for the start-up of transmission facilities, and
authorization for the start-up of distribution facilities; d) sector-specific
administrative construction authorization; e) operating authorization; and f)
registration of electricity production facilities in the corresponding
administrative registry.

IX. These activities can be carried out by private entities (via public
concessions) or by public entities. In principle, it is possible for a Port
Authority to act as the promoter of a renewable energy installation project.

X. In general, to obtain authorization for installation or commissioning, it will be
an essential prerequisite to obtain the access and connection permits to the
corresponding transport or distribution networks for the entire power of the
installation (it would not be necessary for self-consumption operations,
supply of own services, distribution by internal lines, etc.).

XI. In any case, a prior environmental assessment - ordinary or simplified - will
be necessary when required by the corresponding regulations (with possible
more restrictive regimes depending on each Autonomous Community).

XIl. In the current context of promoting and accelerating "marine renewable
energies" through the so-called "high-potential zones", the above generic
considerations should be combined, in the case of occupation of the water
surface of the service area, with the specific requirements established,
where appropriate, especially in Royal Decree 962/2024, of September 24,
which approves the production of electrical energy from renewable sources
in facilities located at sea, in the following areas: a) offshore wind energy
(fixed or floating), subject to competitive procedures (except in the case of
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innovative facilities or those intended to be located in ports of general
interest to the State), to the sectoral authorization regime and to the report
of those public administrations that may be affected; b) floating photovoltaic
energy; c) tidal energy; d) energy derived from marine currents; e) wave
energy; f) ocean thermal gradient energy; and g) energy of the salt gradient.

XIll.  Regarding the installation and development of renewable energy production
infrastructure in the port's land area, it is worth mentioning first of all the
possibilities offered primarily by onshore wind or photovoltaic energy.
Although Royal Decree 962/2024 actually addresses both the production of
electricity from renewable sources in facilities located at sea and facilities
located in the ports of general interest of the State, the truth is that, due to
its specific nature, it only seems to refer to the water surfaces of Zones | and
Il of the port. Therefore, for the installation of a wind farm—or one or more
isolated wind turbines—or solar photovoltaic energy in the port's land area,
we must adhere to the provisions regarding the need for an enabling
concession title and the authorizations required by general electrical
regulations.

XIV. Along with the above possibility, the potential of port areas, due to their
location, size, and interconnections, for the installation of electrolysers is
evident. The production of electrolytic hydrogen, as an energy vector, could
be decisive in the overall process of decarbonization and the energy
transition toward models of local production and distributed management.
Currently, however, it is classified internally as a chemical product and
hazardous substance—without distinguishing the production method or
energy source used—which entails certain restrictions (urban planning,
environmental, etc.) regarding its location and development. In addition to
the requirements for public land concessions, electricity sector
authorizations, and integrated pollution control, we must also add those
related to risk control processes for the use/production of chemical and
hazardous substances. Therefore, there is no specific regulation regarding
the authorization procedure for renewable hydrogen production facilities,
including their possible location in port areas. In addition to the limited and
scattered internal regulations approved to date, it is necessary to implement
and develop the new European regulations on renewable gases. In addition,
a planning permit—depending on the type of land—and a concession for
private water use would be required.

XV. If renewable hydrogen is intended to be consumed directly or marketed as
an (alternative) fuel, European requirements regarding hydrogen's status as
100% renewable must be met, in addition to the also widely spread
regulations on transport via specific networks, guarantees of origin,
refuelling infrastructure, etc.

6.5.2. Specific recommendations
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The absence of specific and adapted regulations, and the perception of many of the
existing provisions as "brakes", at least from the point of view of promoting and
encouraging the implementation of renewable energy installations in ports, leads us to
offer a series of specific recommendations - for general regulatory reform and, above
all, procedural simplification - in order to boost the contribution of the port sector - and
maritime transport in particular - to achieving national objectives of decarbonisation
and penetration of renewable energy:

A) It is necessary to promote ‘port-city"” interrelationship actions. This
approach, already widespread, involves leveraging the collaborative
synergies inherent in the relationship, both from the perspective of the
competitiveness and entrepreneurship of port authorities in their openness
to economic and social relations, and from the opportunity for citizens to
engage with and benefit from port facilities. For the purposes of this Report,
it is clear that renewable energy production in ports can contribute both to
the objectives of energy security and affordability in cities and to the
decarbonization of the associated urban systems. To achieve these
objectives, it would be essential to modify the corresponding general urban
planning or directly draft a special port development plan, which would
facilitate more efficient management of its spaces, greater integration with
general systems and networks, and, in what is of interest here, a greater
simplification of the corresponding administrative procedures regarding
authorizations, licenses and spatial location of infrastructures specifically
intended for the production of renewable energy (for the development of
actions not only of port planning in the strict sense but also of opening the
port to the city and its visitors, such as the installation of photovoltaic solar
panels for self-consumption of renewable energy on the pre-boarding
parking area, the improvement of the digitalization and control systems for
electricity consumption from renewable sources, etc.). This would be a way
to circumvent the strict application, without further nuances, of municipal
prior control in energy matters, when such control is required. It is advisable,
in any case, that both the port authorities and the interested economic
operators actively participate in these planning modification procedures;

B) It is necessary to strengthen coordination mechanisms between port
planning and urban planning. Article 5.1 of the LSE (LSE) already states that
the planning of electrical energy transmission and distribution facilities,
located or operating on any type or category of land, must be taken into
account in the corresponding territorial and urban planning instrument.
(Special) energy planning therefore, to a certain extent, conditions (general)
urban planning, even though not based on relationships of prevalence or
hierarchy but rather on "mutual composition." Therefore, each PGOU
(General Urban Development Plan) must detail the possible facilities and
adequately classify the land, establishing, in both cases, the necessary land
reserves for the location of new facilities and the protection of existing ones;
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C) Itis necessary to promote the role of ports, due to their strategic location, as
hubs for entrepreneurship, experimentation, and the development of
innovative and pilot projects in the field of renewable energy. However, the
regulations analysed above do not adequately distinguish between research
projects and renewable energy production/distribution and/or marketing
projects. Regulatory actions are therefore needed to promote, accelerate,
and simplify procedures for the installation of purely experimental or
research plants in this field within port areas. In this regard, it would be
interesting to explore avenues for collaboration with public higher education
research entities, which could be implemented in a more flexible and
targeted manner through inter-administrative collaboration agreements. As
we have argued in this Report, ports are ideal locations for promoting the use
of electricity from renewable energy sources and also from carbon-neutral
alternative fuels: the demand for clean energy both from the land-based area
of influence or "hinterland" and from shipping companies and shipowners
operating on the maritime side must drive the viability of investment projects
in this area;

D) If we want to facilitate the decarbonization of ports and their involvement in
the transition, a specific framework for innovation in this area must be
created. A methodology must be established for promoting prototypes, as
well as their development, that does not require each and every element of
a normal authorization procedure. We are considering the possibility of
submitting to the Ministry the development of a "regulatory sandbox" that,
in light of the operation of ports, adapts and simplifies current regulations.
We are referring here to the opportunities opened up by Royal Decree
568/2022, of July 11, which establishes the general framework of the
regulatory test bed for the promotion of research and innovation in the
electricity sector. Within the framework of the possibilities opened up by this
regulation, a formula must be sought to favor prototypes (or pilot projects)
to overcome the average five-year requirement to comply with each and
every one of the "milestones" required by REE;

E) It is necessary to promote the development of strategic documents and
best practice guides on the integrated and innovative management of
research activities in ports. This calls for simplifying procedural requirements
and promoting self-regulation, particularly from the perspective of promoting
pilot projects, pre-commercial activities, prototype development, etc;

F) From the perspective of facilitating the installation of renewable energy
plants in port areas, there is a clear call for simplifying procedures,
synchronizing documentary requirements, using electronic means of
interconnection, and streamlining—both substantively and temporarily—the
corresponding administrative procedures. Obviously, this meta-legal
approach of "permitting" clashes with the rigidity of our procedures and the
legislative "procedures" for their reform, as well as with the complex
jurisdictional structure of our country, with its maximum decentralization and
limited intersubjective coordination between administrations;
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G) It is therefore advisable not only to further simplify procedures (reduction
in paperwork, deadlines, documentation, etc.) but also to effectively
redesign them, taking into account the specificities—and importance—of the
activities to be authorized and the strategic locations where they are to be
authorized. Regulation should not be an obstacle or a barrier, but rather a
"means" to facilitate general interests, whether by public administrations or
private operators. This appeal to legislative endorsement should be used to
comprehensively regulate everything related to energy in ports. Currently,
the regulatory framework is dispersed, obscure, and does not contribute to
creating a strategic framework to transform port authorities into agents of
decarbonization;

H) In the event that port authorities develop projects not only for
experimentation or research but also for distribution or marketing of the
renewable energy produced, the opportunity for the port to become either a
closed distribution network or a marketing company (through the
incorporation of a commercial company) should be considered. In this
regard, cooperative forms could be considered that, with the appropriate
separation between distribution and marketing and the supply to the port
(and distribution), are, in some way, directed by the port authorities. It would
be beneficial if this optional formula were endorsed by legislation in the
TRLPEMM itself;

l) The participation of the port authority in marketing may be exclusive, but,
depending on the circumstances, it may be convenient to go hand in hand
with some existing marketing, through some of the mixed company formulas;

J) Itis necessary to integrate the set of required concession and authorization
titles into specific and integrated administrative procedures, or at least to
streamline the systems of institutional collaboration between the various
public administrations involved. It is also proposed to replace urban planning
licenses and authorizations with mandatory and binding urban planning
compatibility reports, with short issuance deadlines, within the substantive
authorization procedures themselves. The proposal also extends the
possibility of exempting urban planning licenses for all types of works of
general interest in port areas;

K) It is proposed to generalize the assumptions of exemption from
administrative authorizations for activities of mere technological
research and development, regardless of the installed capacity;

L) Itis necessary to further examine the regulated nature of the authorizations
required by sectoral regulations for renewable energy production facilities,
so that mere compliance with the technical and regulatory requirements
enables obtaining the corresponding authorizations and permits. It is also
essential to reduce the legal deadlines for granting authorizations in the
electricity sector;

M) It is necessary to continue implementing the European requirements for the
acceleration of renewable energy production projects, with a perhaps
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unique adaptation depending on the location and strategic nature of the
projects;

N) It is necessary to develop specific and adapted regulations for the
promotion of research activities in the field of offshore wind energy, with
specific provisions for its floating installation in the waters surrounding ports.
It is also necessary to develop the application of the new regulations on
offshore wind energy to the landward areas of ports of general interest;

O) A general development of the potential of renewable hydrogen is required,
as a vector, and not as a chemical substance subjected to industrial
processes, to promote its production in strategic areas with availability of
space, renewable energy and water and its subsequent transport or
distribution, by land or sea; and

P) The current distribution situation in ports should not become a hindrance to
implementing renewable energy sources in their areas and turning port
authorities into energy drivers for ports. This is the opportunity to undertake
a strategic framework for electricity distribution in ports that facilitates the
installation of prototypes or pilot projects.

135

u - I
° % ~ Port mm Ferrol . o ey 6 A p o .
q nstituto Tecnolégico y de ort of Galwa OLLSCOILNA GAILLIMHE

i g APDL ¢ ﬁg&bgﬂ:! - Puerto D Eyl!gzgeruﬁ @ Frerglas Renovables "’I Calafort na Gaillinhe Y UNIVERSITY 0F GALWAY

s TRACAS B0 PorT
BoURGLLENBES vANA T e



—

«  x x Interreg Gttty n E N EP®MRTS

Atlantic Area

ANNEX
1. Basic European regulatory in ports

- Directive 2008/56/EC of the European Parliament and of the Council of 17 June
2008 establishing a framework for Community action in the field of marine
environmental policy (Marine Strategy Framework Directive);

- Regulation (EU) 2017/352 of the European Parliament and of the Council, of 15
February 2017, establishing a framework for the provision of port services and
adopting common rules on the financial transparency of ports;

- Regulation (EU) 2023/1805 of the European Parliament of the Council, of 13
September 2023 on the use of renewable fuels and low-carbon fuels in maritime
transport and amending Directive 2009/16/EC.

2. Basic European regulatory in electric sector

- Regulation (EU) 2019/943 of the European Parliament and of the Council of 5
June 2019 on the internal market in electricity (amended by Regulation (EU)
2024/1747 of the European Parliament and of the Council of 13 June 2024
amending Regulations (EU) 2019/942 and (EU) 2019/943 with regards to
improving the Union electricity market structure);

- Directive (EU) 2019/944 of the European Parliament and of the Council of 5 June
2019 on common rules for the internal market in electricity and amending
Directive 2012/27/EU (amended by Directive (EU) 2024/1711 of the European
Parliament and of the Council of 13 June 2024 amending Directives (EU)
2018/2001 and (EU) 2019/944 with regards to improving the design of the Union
electricity market);

- Regulation (EU) 2022/869 of the European Parliament and of the Council of 30
May 2022 on guidelines for trans-European energy infrastructure;

- Directive (EU) 2023/2413 of the European Parliament and of the Council of 18
October 2023 amending Directive (EU) 2018/2001, Regulation (EU) 2018/1999
and Directive 98/70/EC with regard to the promotion of energy from renewable
sources (RED Ill).

- Directive (EU) 2018/2001 of the European Parliament and of the Council of 11
December 2018 on the promotion of the use of energy from renewable sources
(recast) (RED II).
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- Council Regulation (EU) 2022/2577 of 22 December 2022 lays down a
framework to accelerate the deployment of renewable energy (It accelerates
the permit-granting process for and the deployment of renewable energy
projects).

- Council Regulation (EU) 2024/223 of 22 December 2023, extends the period of
application of certain amended provisions of the regulation until 30 June 2025
and goes beyond the mere extension of the period of application of the

regulation.
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